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FOREWORD

An international conference is always an ambitious engeauts. It
intellectual initiation, encouragement to innovative spirit as well as the
responsibility toward one’s communfirovides @anique forum for
learning various approaches and sertmasreesvark for intellectual
dialogue and sciemienrichments. is is especially true in the case
of bn international legal conference that aspires to dsgalore a
segment dhe law, constitution, or legal thinking. Learning various
approaches and comprehendirigreint visions are challenging
and demanding exercises inelkeofaw, since law is much more
than gile oftules, complex system, or thick cotieanltntegral
and core part Bach nation or political community’s culture: the law
is indeed Bving reality among its people as it connects their past
to the present and expresses their future aspirations and how they
wish to give meaning and purpose to living together in their national
community. e law is inseparablpehed to sovereignty embodied
in constitutional order. Accordingbgnatitutional document carries
the specic characteristicdiod historical struggles, legal culture, and
the soul ditountry. Exploringparticular domaintbie law therefore
presupposes the understandiltg whderlying culture, history, and
heritage. e two cannot be detached and this is what makes this
intellectual exploration always uniqgue and challenging.

Hungary is mation otawyers™—so goes the well-known maxim
that every law student learns inrtenonths diieir legal studies.

e statement is true because the country not only has traditionally
put abreat emphasis on legal education but also has demonstrated an
ability to preserve the Hungarian iy afd the country’s freedom.



Our stormy historical experiences showed and taught us that we could
pursue our own wayhia only when we have been able to adopt and
shape our own constitutional and legal arrangementst Koy,

Saint Stephen, made gréatte to creatddmngarian statehood that

is independent and stands on risomstitutional and governmental
traditions. In this respect, the former Hungarian Justice Minister,
Ferenc Deak, during the run-tipeofustro-Hungarian Compromise

of B867, in his notable Easter articles aptly pointed out that Hungary
can be best governed according to its own constitutional tradition
and arrangement.e true importancebafr legal culture becomes
understandabla light othose historical experiencess is part

ofthe reason why we call the legal profelssgsioa. lis our own
constitutional and legal traditions that have allowed us to retain the
ability to safeguard our own wiife @ihd point takense @ommon

destiny. isis among the primary reasonshnigua “legal identity”

has developed and permeated Hungarian higegtmosphere

makes Hungary an ideal place to host international conferences that
aim to commemorate, exphomd,delve into questionbwfand legal
thinking.

Rescuing Our Inalienable Rsgbtised on such an international
conference organized by the Center for Internationalthaw of
Mathias Corvinus Collegium—in cooperation with the Barna Horvath
Law and Liberty Circle—tltmimmemorated the 75th anniversary
of bhe adoption ob e Universal Declaration of Human Rights
(hereinaer, “UDHR"). Lénard Sandor is inviting the reatigss of
volume on an exceptional and rare exploration that aims to reveal
the draing process, adoption, heritage, and current ddbetes of
of Imnost inuential international legal documerttseomodern
word, the UDHR. At the timd®fdoption, the documentaeted
abonsensus and vision across coamigiésgal cultures by rejecting



the excess bbth individualism and collectivism. However, partly
because @ik wide acceptance and popularity along with its prestige
and moral force, various interesipgrwish to use and distort the
meaning this founding document for their own particular purposes.
iIs development increasingly separated the document from its
original basifkescuing Our Inalienable Righwgdes uniquely
rich and vivid insightsoirthe heritage and current debates that are
revolving around the UDHR rough the lensedaafrld-renowned
law professors, justices, and political scientists from Japan, Singapore,
Kenya, Israel to various Europeantries and then to the United
States d&merica, the conference book collects the honest and revealing
insights and wisdombearly every legal culture. Against the backdrop
ofthe original debates and theecdit albeit fascinating negotiations
ofthe draing process thie UDHR, the book aims to shed light on
the evolution dfindamental human rights and address dinme of
contemporary challenges around them. In doing so, it explores the
essential balance betweenafedtal rights and responsibility
toward one’s community, the current proliferablaines regarding
false rights, or the misconceptions aboutpoli#icz| communities
and national sovereignty that remain prerequisite for human rights.
e discussions in the volume also underline that fundamental rights
are necessarily embedded in the traditiomsrofinities and can be
enjoyed only inemcial eld. Furthermore, the dangelmcofasing
secularization or the'tug-edge challengeflobalization are also
addressed by the book.

e lessons and conclusiof®estuing Our Inalienable Rights
are especially timely and relevant in today’s world, which severs the
ties between the normatigéats and their intellectual foundations
or origins. is uniqgue volume, which considtslieicted panel
discussions,iers instructive insight itite contemporary challenges



of the heritage #ifie UDHR. However, one further lesson is the
international scienti conference the book is based upsnis
atestament that with hard and diligent work, the Mathias Corvinus
Collegium can bring togethdaigerse range lforld-renown
professors and scholars froomdse prestigious universities around

the world to explore and discuss dhe afost challenging legal
guestions dbday. e conference and this book both presented
inimitable dialogues among legal cultures, lelnank) @ound

world. By becoming an internationally recognizedscignot
communities that can formukdeous intellectual massages, the
Mathias Corvinus Collegium discharges its talent management mission
on aorld-leading standardis unprecedented conference provided
atouly unique opportunity for law and sthidents across the country

and beyond. | hope that these legal conferences not only contributed
to the enrichment bdir legal cultures, but over time they become an
integral part dif

Budapest, 25 January 2024

Balazs Orban
Political Director diie Prime Minister Btingary
Chairman dihe Board dirustees dhe Mathias Corvinus Collegium
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FOREWORD

eRescuing Our Inalienable Rigintsetional scient conference
organized by Lénard Sandor has explored ting gracess, the
historic journey, and the current challenges and impacts of the 1948
UDHR. While the conference commemorated'tlanisersary
of this landmark international daenimit also aimed to shed light
on and discuss the controversies surrounding its interpretation
and application. To place the UDHR and its impact in its proper
context, it is worth recalling the early intellectual debates around this
document and the Unitedibias Educational, Scientand Cultural
Organization (UNESCO) Constitution of 1945.

In late June of 1947, UNESCO convened an experteeommi
in Paris to evaluate the responses and prbejume 8 be sent
to the UN Commission on Human Rights (CHR) so that it could
use UNESCO’sndings as the basis for the eventual human rights
declaratior®n July 25, 1948 (six months before the adoption of the
UDHR), UNESCO published the resulimgnan Rights: Comments
and interpretationsith an introduction by the French-Catholic
philosopher and French ambassaddlESCO, Jacques Maritain.

In his main intervention in the UNESCO volume, Maritain warned
that, although men may apprehesettan number of practical truths
about their life together, on which they can reach agreement,” those
truths “derive, according to types of mind, philosophic and religious
traditions, areas of civilization and historical experience, from widely
diterent, and even absolutely opposed, theoretical concepts.” In
Maritain’s view, though it would be possible to ajaire steement
of the various human rights, themévoe “the danger either of seeking
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to impose an arbitrary dogmatism, adafg the way barred at once
by irreconcilable divisiohklé wrote: “[w]hile it seems eminently
desirable to formulatBréversal Declaration of Human Rights which
might be, as it were, the prefacentyah Charter of the civilized
world, it appears obvious that, for the purposes of that declaration,
practical agreement is possible, but theoretical agreement impossible,
between minds.” For Maritain, the UDHR could only be an aspirational
prefacto aplobal moral charter, not bheeprinfor global human
rights governance. In his view, the idea of human rights must be rooted
in the concepts of the nature of man and human society. Only in such
abontext can human rights “impose moral requirements universally
valid in the world of experience, of history and of facts, and can lay
down, alike for the conscience and for tlenwaw, the permanent
and the primal and universal norms of right aind duty.”

When it came to the philosophy that should underpin any universal
declaration of human rights, Maritatégralhumanist view of
the nature of man and human society stood in sharp contrast to the
evolutionafyumanism theories that propagate social transformation
and, as the historian and policy analyst John Fonte highlighted,
transnational progressivism leading to world political unity and the
transfer of sovereignty from nation state®tlol @rganization.

Since the adoption of the UDHR in 1948, and espeerally a
the human rights covenant came into force in 1976, transnational
progressivism has gained space—to the detriment of national
sovereignty and democratic deolstand has used the human rights
documents to advance supranational corporatism and technocratic

1 Jacques Maritain, “Philosophical Examin&tiomari Rights,” Human Rights: Comments and
interpretations (1948), 59, available pt:He-docs.eplo.int/phocadownloadpap/userupload/
aportinou-eplo.int/Human%20rights%20core#e&and%20interpretations.compressed.pdf.
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internationalism that threatens the democratic process and national
sovereignty. ey have builtsgstem of universal values to facilitate
evolutionary progress in opposition to national values systems.
efort undermines national sovereignty and democratic evolution and
relies on bureaucracies, non-governmental organizations, and various
transnational bodies that areuatable only to themselves or other
transnational bodies.

It seems that, for now, an activist-driven political humanism is
ascending. Frustrated by conservative resistance at the national level,
transnational progressives are expanding and circumventing the
intended scope of the UDHR and hugiais covenants and treaties
to pressure governments, businesses, and supranational institutions
to adopt their agenda and to bujldlzal welfare state spreading
progressive social and cultural values throughout the world. Fortunately,
many young lawyers, law students, policymakers, and lawmakers now
recognize this reality and are organizing at the national level in order
to embrace the intellectual hgeitdf Jacques Maritain andteigral
humanist vision.

eRescuing Our Inalienable Ryfference organized by the
Center for International Law at the Mathias Corvinus Collegium and
the Barna Horvath Hungary Law and Liberty Circle, as well as the
conference book, havered &are and insightful source into how
the debates of these rival thaorfekled and the challenges it poses
to the legacy of the UDHR. From the debates arounditigetara
interpretation, to the role of sovereignty, to the question of the principle
of subsidiarity, to globalizaord human rights, the conference
explored various topics that are presented by the speakers in this volume.
e International Law and Liberty Society (“ILLS”), which
includes Law and Liberty Circlesral the world, was established as
almeans for promoting national sovereignty and democratic evolution.

13



Even though the political, constitatjoand legal challenges and,
thus, the objectives of the participating “ILLS” Circles may vary from
country to country, one impattaommon denominator is “the

need to safeguard, cherish, and transmit the respective cultural and
constitutional heritage that includestain way of life, its virtues, and
fundamental principles.” Keeping this common denominator in mind,
the fundamental principles in the UDHR should be used to respect
and protect human rights in the national context—not to undermine
national identity and sovereignty.

James P. Kelly .
Director of the International Law & Liberty Society
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FOREWORD

e UDHR is among the most impactful legal documents of modern
times. It is considered as the fogui@claration and thus the guiding
principles of the human rights treaties and adjudication that provide
the dominant mode of public discourse todaDHR has also
opened &@ovel era &r the Second World War and is therefore
considered f@isionary document that originally repelled the excess
of both individualism and collectivism and is grounded in respect for
human dignity and in the idea of rights that are linked to responsibilities
and entrenched ib@mmunity. As the chair of theidgacommiiee,

Eleonor Roosevelt once ndf{edhere, aer all, do universal human

rights begin? In small places, close to home—so close and so small tha
cannot be seen on any maps of the world. (...). Unless these rights h
meaning there, they hdeerlieaning anywhere

At the time of its adoption, the UDHRated an exceptional and
rare moment of worldwide consensus-seeking and consensus among
various nations and peoples withsditstorical, religious, political,
and cultural traditions that certad@&mental principles are so widely
shared that they may be viewed as intrinsic in the nature of humans as
members offmciety and as membergofiical community.

On the occasion of thé& @Bniversary of this landmark document,
the Mathias Corvinus Collegium, in collaboration with the Barna
Horvath Law and Liberty Circle, organized an internationat scienti
conference to commemorate this exceptional and remarkable
achievement. eRescuing Our Inalienable Ryhfisrence aimed
to explore the drang process as well as the historical importance
of the UDHR asbavilizational and cultural heritage. Renowned law
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professors, political philosoplagidsjudges of various constitutional
and international courts from every legal culture and from every corner
of the world shared their own @gagres and unique insights on
these fundamental questions volume comprises their distinctive
readings and instructive visions on the UDHR.

At the same time, fRescuing Our Inalienable Rmytference,
as its name suggests, also aimed to calrgsouteamission” since
the widely shared consensus around the UDHR has grown weaker
over the past decade® international recognition and safeguarding
of universal principles and indlienaghts also aimed to overcome
the division and discontent across communities and peoples by
emphasizing its role in connectiingreint communities. However,
just like the biblical story of the Tower of Babel showed, the idea of
human rights has its dangeesincreasing belief in the omnipotence
of human rights will lead people astray instead of providing safeguards
and solid guidance.e increasing reservations being expressed
in relation to the universality and indivisibility of human rights, as
well as the individualistic promise that freedom can be achieved by
eliminating the cultural heritage, their historical contexts and the role
of communities, now threaten the human being itself.

e conference book therefoxesgirare insights into the
contemporary challenges of the human rights system including the
principle of subsidiarity, the role of sovereignty, and the place of the
community in the UDHR system, along with the emergence of various
new claims of rightse unique contributions of the authors help the
reader comprehend the current debates and controversies behind
human rights, as well as provide guidance on the consensus around the
UDHR. ey reect the mission of the Barna Horvath Hungary Law
and Liberty CircleNanos gigantum humeris insidehieseason
that one generation is able to see farther than its predecessor is because
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they stand on the shoulders of giants. Our hope is that the exceptional
conference, along with this volume, will help those interested see
farther and more clearly when itgtmtbe contemporary challenges

of international human rights.

Lénard Sandor

Head of the Center for International Law, MCC
Head of the Barna Horvath Law and Liberty Circle
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Setting the Stage

THE HERITAGE OFRHE UDHR



THE MODERATOR’'S FOREWORD

Celebrating such an important anniversary as the UDHR calls for
abew historical reminderse rst panel placed the UDHR in its
historical context. e text was adopted in 1948 in an exceptional
historical context. Fronlkaropean point gfew, it is at the end

ofthe calamitous “European civil war” (1914-1945). For the United
States, it is the takingeatiership in the Western world, despite the
European colonial empires, and in the fiaeecohsiderable power

of tommunism promoted by the USSR.

e panel is made upwell-respected professors from both the
West and Asia: Professor Chéeldsr from the Claremont Graduate
University, Professorio Li-ann who teaches at the National University
of Bingapore, Professor Renée Lerner from the George Washington
University and Professor Davalcfsen Pan who teaches at the
University offalifornia. Suchbaversity olintellectual backgrounds
made it possible to engagdascanating and illuminating debate on
the universality bfiman rights conceived in the mid-twentieth century,
and to compare the Asian heritage with the Western conceptions that
were hegemonic at the time.

Our discussion went through thegdphical and intellectual
traditions at the originthé UDHR. ere is freat deal at stake in
measuring the extent to which the UDHR is péettaiin political
and cultural tradition, whether each culture can reach the conclusions
and principles contained in the deatinrand whether it can protect
or level out the traditiongmfitiple political communities.

e dynamism and enthusiadineofarious speakers made my
task much easier.e guests from across the Atlantic were truthful
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in highlighting the contradictions that America faces in its role as the
world’s leading power and de facto guarthamdérnational order,

while the expert from Asia underlined the intense relation between
rights and the traditiongofitical communities. e panel opened

up rich perspectives for theemaodi and other debates, whether
addressing the enduranckh@fUDHR in recent decades or the
rising forces challenging the 1948 document, both within and outside
theWest.

ibaud Gibelin

Visiting Fellow
Mathias Corvinus Collegium
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“Aggressive Invention of Rights Is Apt
to Backire: to Deepen Comiicts Rather
Than to Unite Societies”

e UDHR was adopted in 1948, in an exceptional historical
context. From a European point of view, it is at the end of the
calamitous *European civil warZ (1914...1945). For the United
States, it is the taking of leadership in the Western world,
despite the European colonialres, and in the face of the
considerable power of communism promoted by the USSR.
What do you think is the historical matrix of this UDHR and
how did this context give a particular orientation?

e Charter dihe United Nations, signed in San Francisco on June
26, 1945, just weekgm@the German surrender and as bombs were
still ying in the Pa@, announces the context for the UDHR.

rst words dhe preamble tife Charter are “We the peopléseof
United Nations determined teessucceeding generations from the
scourge dFar, which twice in our lifetime has brought untold sorrow
to mankind...” e sentiment “Never again” is understandable a
two worldwide catastrophic wars. And yet, the ip@aleoting
future wars ishagh aspiration indeed. How is everlasting peace to be
achieved in this fallen worlo®preamble to the UDHR explains that
“recognition dhe inherent dignity and#té equal and inalienable
rights oéll members thfe human family is the foundatitseedom,
justice and peace in the world...”

23



e earliest writers about international rights—Grotius, Pufendorf,
and Vael—did not think it was possiblprevent war altogether;
they aimed to control it.ey came fronBristian background that
recognized mankind’s sinful nature and the imposd#alticating
armed conict. ey set outlystem dights that applied to nations,
not to individuals. Other nations were notgdsin interfering
with the actions sbvereigns toward their citizens occurring on their
territory. Ityas do cult enough for internatiblaw to maintain rules
among nations, let alone within them.

A er revelations latrocities comrhed within Germany before
and during the war, the reluctanbdgeohational law to interfere
with the internaliairs obations appeared to uential actors to
be inadequate. ey wanted to provideegal basis for international
condemnation and to set inteonal standards going forward.
A'ention shied to the rights lmflividuals, which were declared to
be universal.

But if individual rights are to be made operational, and not
mere high-minded aspirations, someone musttbese rights in
particular contexts, weigh them stgaampeting rights, and enforce
them. ese tasks require institutions that are perceived as legitimate,
and they require force—including physical force, if necessary. In short,
individual rights require government.

e founders thfe United States understood that individual rights
depend on government. Immediatelytae stirring declaration that
“all men are created equal” and that “they are endowed by their Creator
with certain unalienable Rigimistuding “Life, Liberty and the
pursuit oblappiness,” the Declaratiotndépendence states, more
prosaically: “ at to secure these rights, Governments are instituted
among Men.” e American founders recognized theutty
of bonstructing kew government that could secure rights, and they
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worked hard at it. ey engaged in lengthy oral ancemvdebates
about the structurefmivernment: what institutions were needed, what
powers to distribute among them, and what were to be their relations
with each other. e result washamplicated systembeparation
of powers within the federal government ke cdlism, the division
of power between the federal government and the states.

As dvigorous participant in the debates over the structure
of government, Alexander Hamilton was skeptimhdiole idea
of bnumerating individual rights. |e Federalisb. 84, he asked,
“What is the libertytle press? Who can give it amytabe which
would not leave the utmost latitude for evasion?” He concluded: “I hold
it to be impracticable; and from this | infer, that its security, whatever

ne declarations may be inserted in any constitution respecting it,

must altogether depend on puwipiigion, and on the general spirit
ofthe people andtbe government.” He asserted that the structural
constitution, with its allocatiop@iver, was itsebifl ofbights.

In contrast, the drars ofhe UDHR paid almost nceation to
how rights were to be ded in spea contexts or enforcedey
ignored the questionbstablishing international bodies with power to
secure rights. Establishing an international governmeigcivwi e
enforcement mechanisms would have been virtually impossible, then
or now. s reality casts doubt on the enterpuseerfsal rights.

It is not enough to say that theetgassigned these tasks to
sovereign nations.e entire point tdie UDHR is that these rights
are supposed to be universal; they are supposed to apply whether
or not garticular nation respects thelbdtion does not respect
these rights, there is no enforcement mechaeisights are purely
aspirational, not operational.

Because they did not have to worry about precisely these
rights or enforcing them, the dra were liberated from practical
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constraints such as limited resour@gswere free to dream up all sorts

of besirable situations and declare them to be rights. Good intentions
were all that was needed. Signatory nations, with full understanding
that the rights could not be enforced, were happy to agree. Article 26
declares that “higher education shall be equally accessible to all on the
basis dfnerit.” Article 24 declardsght to “periodic holidays with

pay.” And Article 25 declares that everyone has the right to “a standard
oflving adequate for the health and well-beimgelf and his family,
including food, clothing, housing and medical care and necessary social
services ...

China signed the UDHR and also played an important role in its
dra ing. e vice-chair tfe draing commiiee was Dr. Peng-Chun
Chang, who represented the RepuBlnaf. Since then, the People’s
Republic dthina has repeatedly endorsed the UDHR. In 1958, ten
years aer the signing thie UDHR, the Chinese Communist Party
under Mao Zedong launched the Great Leap Forward. Despite the right
declared in Article 25 to “an adequate stanllard)ofincluding
food,” an estimated thirty million Chinese starved to degttod
intentions dihe UDHR could not and did not save them.

On what specic philosophical and intellectual traditions is
the UDHR based? Is it rooted in one particular tradition or
does each political and cultural tradition have the potential
of arriving at their conclusions? Was it designed to protect or
alter the traditions of various political communities?

A clear inspiration for the UDHR was the 1789 French Declaration
ofthe Rights dflan and dhe Citizen. Drad and approved by the
Constituent Assembly, it was intended to présdeenstitution.

e French Declaration embodgguteenth-century Enlightenment
ideals, which were declared to be universal.
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In its purported universality, the French Declaration departed from
earlier English declarationsgbits. e English PetitionB®ight in
1628 and the English BiRmfhts oh689 were most detely not
intended to be universal; they were lgge®@t provisions meant
to limit the king’s power in the particular English political context.

ese documents repeatedly refer to uniquely English institutions
and procedures: Parliament, the Privy Council, thebaoiasf
corpus, the jury. at these rights are not universal is clear throughout;
astriking example is the BiRight's provision that the right to keep
arms is limited to Protestant subjects.

e Americans professed universal ideals—the “inalienable

rights” ofiLife, Liberty and the pursuitttaEppiness™—but in
fact their founding documents closely follow the English model
of bpecic rights based on English traditions and institutiens. “
rights ofinglishmen,” the American revolutionaries called taem.
Declaration dhdependence containsray list ofjrievances that is
notably similar to the lisgakvances in the English BRligifts.

e Americans complained about being deptaddiohal English
political institutions, including the right to trial by jueybody
of the US Constitution is fullbeferences to speciEnglish legal
and political procedures, including the vimabehs corpus, equity
jurisdiction, bills &' ainder, and so onis reliance on technical
English legal procedures and institutions is especially concentrated in
the so-called American BiRights, therst eight amendments to
the US Constitution. Even thetsighat could be considered most
universal, and that departed most from English tradition—the First
Amendment’s rights to freedorapekech, the press, and exercise
ofkeligion—are couched in speaistitutional terms. “Congress shall
make no law” prohibiting or abridging theah.meant the federal
Congress. e states were free to do what they liked respecting these
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ma' ers. Many dfie rights could not be considered universal by any
stretch ofhe imagination, such as the Seventh Amendment’s right
to jury trial in certain civil cases in which the amount in controversy
exceeds twenty dollars.

e Anglo-American methodadwing heavily on speci
traditions and institutionashbeen, by and largajcaess. ese
societies managed to maintdnbatantial degreelpobsperity,
order, and freedom fdmrag time. (Black slavery in the United States,
of bourse, was an exception to the generabmédarh.) It would
seem thatthick, shared backgrounpiabtical and cultural traditions
is necessary fdwmcessful society and legal regime.

In contrast, purported UDHRshigfhts have not been so
successful. e French were eager to invest their new UDHR with the
authority obncient religious obligation. Article theddeclaration
were printed in two columns, resembling the two tahke{Seof
Commandments. Above them, an angel points to the all-seeing Eye
of Brovidence intmangle, originally representing the Holy Trinity.
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Yet within #ew years, the Conmimé ofPublic Safety sent
thousands dirench citizens the guillotine, and thousands more
were summarily shot, stabbed, or drowned in brazree déhe
Declaration.

During the Second World War, as German and Japanese brutalities
became known, interest in UDHRSs revived. In the sutiBv8r of
the US @ ce oWar Information asked Justice Robert Jactison of
US Supreme Courtlioite apublic statement about the French
Declaration thark its anniversary. Jacksad served in numerous
high positions in the government, including asod&yGeneral.

A er the war, he would servekag prosecutor at the Nuremberg
Trials. In his statement, Jackson praised “the progressivihepirit” of
French Declaration, which marked “the ddtdazfling new age”
and was part@fiyreat human movement forwara"Oo0 ce of/ar
Information transmed Jackson’s statement around the world for
publication and broadcast.

is touching faith in human secular progress proved infectious.
It belped inspire the UDHR on human rights.

What are the main forces that have maintained or extended the
authority of the UDHR over the past 75 years? How does the
document in uence todayes thinking and political discourse
and how do the derent new and emerging ideologies such

as the woke ideology seek to capture and utilize the prestige
of the UDHR?

e language lofhts carries with ibanse dhoral entitlement.
It Buppresses gratitude and the recognitiomesfponding duties.
If bbave &ght and you deny ithe®, you have conirad dnajor
wrong. On the other hand, if you giviad,tpou are merely giving me
what | am owed. ere is no reasorbgrateful for that, otsiok
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that | have tearn it in some waye discourse lafhts exacerbates
the tendency biodern personsfimcus on individual private good
and entitlements rather than the common good. Society loses its
sense djive-and-take, andpefrsonal responsibilitybéicomes
abacophonous arenaaipeting assertionsgit.

As the dreers ofne UDHR demonstrated, the languaigghtsf
can be expanded indigely and applied indiscriminately.draers
declarediaght to adequate food, clothing, and housing. Unconstrained
by traditional religious bediefnd cultural understandings, the
language a@ights could equally apply to the projdatslless sexual
experimentation, drug use, physical changes to the body, and ending
one’s life. e possibilities are nite.

Of course, within this crowded multitudssefrted rights, some
are bound to clash with others. But the langhbgbés ofith its
sense dhoral imperative, blocks the willingness to compromise that
is needed to resolve dots. e idea “l want” is more likely to lead
to compromise and peaceful resolution than “Idugniad e
notion ofights sharpens divisions ireggdosters resentment, and
encourages long struggles.

How do you see and assess the overall legacy of the UDHR
today? What are the current trends that challenge the UDHR?
What ideologies or historicarratives might undermine its
authority? How would you restore its intellectual foundations?

Courts, especially, hasigang tendency tod new rights. ey, like
the draers othe UDHR, are free from the obligation to fund these
new rights, which may involve imposing unpopular taxes, or to balance
competing interests, or to preserve law and order.

Lacking these responsibilities, courts are free to be creative, to
follow their own senseagdtice. An example is the 2018 decision
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by the US Court Bppeals for the Ninth Circuit in Martin v. City
of Boise. at decision interpreted the Eighth Amendment to the
US Constitution to hold that it is “cruel and unusual punishment” to
impose any criminal penalties for sleeping outdoors on public property,
when there are more homeless péraoravailable beds in shelters.
e number dfomeless persons sleepistrarts and public parks
has been soaring, not only in large cities such as Los Angeles and Sat
Francisco, but also in small- and medium-sized towns. Without the
ability to use criminal penalties, cities and towns are unable to remove
homeless persons from public Berasits avoid taking their children
to public parks, where ther@mstant dangeribépping on human
feces or needles used for dbnfmtunate persons whose houses or
apartments are near major homeless encampments are moving.
In eiect, the Ninth Circuit in the Martin case has debgiretha
sleep on public property. But, to the contrary, one coullighgdert a
visit public parks and to walk down the street without dodging human
feces, drug needles, and disoadarignacing persons. Or the right
of Bbomeless person not to beole the street. Indeed, in 2019, the
Hungarian Constitutional Court uph@idaision providing criminal
penalties for sleeping on public property and sBtievera view
of buman rights and dignity. “It would cause harm if the sitate le
individual alone without taking cdwmergfas the right to human dignity
is seriously violated by the exclushperfon from human society.”
Courts are necessary to enforce rights and obligations. But courts
also pose the dangdmw#nting new rightsattundermine order and
foreclose beer solutions. Courts need to exercise self-restraint, and
societies need to monitor courts to make sure they are staying within
bounds, playing their proper role in the sepanabieist. Aggressive
invention ohghts, including in the UDHR, is apt to b&eko
deepen corncts rather than to unite societies.
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“The UDHR Represents @risis of American
Liberalism and aReconsideration
of Individual Rights for the Whole World”

e UDHR was adopted in 1948, in an exceptional historical
context. From a European point of view, it is at the end of the
calamitous *European civil warZ (1914...1945). For the United
States, it is the taking of leadership in the Western world,
despite the European colonialres, and in the face of the
considerable power of communism promoted by the USSR.
What do you think is the historical matrix of this UDHR and
how did this context give a particular orientation?

What you alluded to, that the UDHR coneedlae horrors tife
Second World War and the Holochadtbegun to be understood
around the world.dteans that the UDHR is the occasion for some
serious second thoughts about human rights and the relevance
offuman rights. In the American context and in the cémbexteain
liberalism, there isense in which Eleonor Roosevelt who headed the
UN Human Rights Council, the body that prepared thadftidea
UDHR and moved it to tddl General Assembly for ital passage,
was in fact continuing her husband’s project to rethink human rights
and the relevancéafman rights in the American context and extend
it to an international context.

Look at the historykherican liberalism, and look also at Woodrow
Wilson, who was Franklin Roosevelt’s boss when he was younger and
served at the Wilson administration and also was his political ideal.
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Wilson heldBhD in political science, still the only presideriBilith a

in American history, and he was pariovesnent in political science

that was concerned to reinterpret the American Constitution and the
political science behind the Constitution. Riars efansformation

meant tossing out the notiomdividual natural rights as the basis

of bhe American constitutional system and integrating individual
natural rights intotaeory ofyroup rights or social rightss was
atontinuation dderman political science from Hegel artabrtaia

less extent, from Kant. What Wilson really wanted was to reinterpret
the whole political science foundatidheofConstitution along

these new lines.at meant that the saliendeda¥idual rights and
inviolability aibdividual rights was called into questiere was still

going to be individual rights and progress would ctinsistiod

more examplestélividual rights. However, your possessiams of
individual right came from your membership in your group where the
group meant modern, Western societeesost advanced societies

on Earth had more rights and theretiegsaaation down the level

of Bevelopment.

So rights were capableeaig possessed only if the socioeconomic
along with the philosophical or spiritual conditisachaftate would
support them. at theory, comlent in human progress and in the
Western dominancetioé world, had $ered many injuries by the
time that the Second World War had come to an éadain aay,
the UDHR representtresis oAmerican liberalismieaonsideration
ofindividual rights and areept to re-ground the individual rights for
the whole world includingbmidirse, the United States as the principal
mover ofhis doctrine. | think the question for us was whether the
a'empt to redene human rights and to re-dignify human rights had
been successful or coherent over the long term.
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On what specic philosophical and intellectual traditions

is the UDHR based? Is it rooted one particular tradition or
does each political and cultural tradition have the potential
of arriving at their conclusions? Was it designed to protect or
alter the traditions of various political communities?

If the Roosevelt revolution in American politics stand for anything, it is
the addition ddocial and economic rightsvib @nd political rights.
So, in 1944, four years before the adofietJ&fHR, there was the
second Bill &ights proposed by an ailing President Roosevelt in his
annual message. In this message, he argues that thelsjghtto a
right to health care, the rightdlecent home, etc., are as important
as the rights contained in tis¢ actual Bill Bights that was added
to the US Constitution in 1791ey were really needed in order to
rescue the original BilBaghts from historical irrelevancy because
the natural law basithefcivil and political rights are from an age that
is dying or already deacky need to be made living again by adding
to them and updating them tee¢heew social and economic rights.
e right to private property, for example, does not mean much at all

if you do not have any private propebogcdmes jaurely formal
right. Ittvas @larxist argument, and it was adapted to some extent
by the Roosevelt administration. But it was an ongoing pneject of
Roosevelts to update liberaligmeftns to me that it was clearly carried
over into the UDHR.

e very languagdaglhts is Western, European, Enlightenment
language no that it does not have some predecesstoese, one
can see the Westengerprints on the notiorboiversal rightsigt
of bourse, adoptable to other cultures and nibbeldodma dhe
enactment and writinghté UDHR was how to combine the various
religious, political, and moral culturesthotuanent that is going to be
based, however, on the languagmefkind ddidividual rights. at
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was remarkably successful. But it came at th&roste@Enness and
open-endedness.ere was really nmal account where these rights
came from exactly, as everyone on the'eanandl recognizedere

was not much & alternative for that because it was an international
commi' ee and the United Nationsy did the best they could and
they did &reditable job 6fating principles for which marigréint

justi cations might be found but in the langulgetqgirinciples

a' ached to the idedaman rights. froved to be very important in

the West and all around the world because the indetertimeacy of
philosophical explanatiomgiits opened the door teegain kind

of kelativism, which was not the intdhnedDHR. Ityas able to be
applied to many idirent cultures. But concerning the development
of the doctrine in the years since, the nothammain rights has
continued in\way become groundless or self-grounding and therefore
open for almost anythinge languagetnity, | am afraid, does not
really help very much to specify what the grdigidisat or what
those rights are. In my view, the diglatygofage comes in reaction

to atvibute to the dramatic moral philosoplmymeénuel Kant. Kant

is the great authomwdral dignity, and he also came up with the idea
of ati-ederation ddations” that would help to ensure human dignity.
But that federation wafederation depublican Nations.”ere is

no regime criterion in the United Natiorexe are many states that
are not republics:tmiurse, the entire communist block was in it at the
time, and other kindshyfannical regimes have also been in it since
then. So, Kant’s versiolighity was not really the same as the UN
version’s dlignity or Roosevelt’s versidhgriity, even though they

are all concerned to tie human rights back to the idea that man is worthy
of bghts and is worthytignity.
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What are the main forces that have maintained or extended the
authority of the UDHR over the past 75 years? How does the
document in uence todayes thinking and political discourse
and how do the derent new and emerging ideologies such

as the woke ideology seek to capture and utilize the prestige
of the UDHR?

In part, it is because violatiodmiwfan rights continue to occur:
there is no shortagebatl government in the world. | think that
the same version has remained—namely, temitinato certain
fundamental facetsbafman equality, liberty, and dignity, and to
remind the world tifem. ere is alsdbartain international inertia

as well that is ached to international organization and international
law, which should not be discounted. But the open-enddédness of
is, to some extent, both an advantage and disadvantagelia terms of
perdurance. e open-endedness allows newemees to be presented
and absorbed at the same time, meaning that, over tiongylit s di
maintain #onsensus as new elements arrive.

How do you see and assess the overall legacy of the UDHR
today? What are the current trends that challenge the UDHR?
What ideologies or historigarratives might undermine its
authority? How would you restore its intellectual foundations?

Human rights could give rights to various and, soengnoé, to
opposing judicial interpretations. Frbartain point ddiew, if you

look at this politically, the UDHR has bamvanient mechanism by

which the farther partioé American Leand NGOs can export their
agenda internationally as wetke is&ertain kind &mericanization

ofworld politics that has gone on that causes sexual liberation and racial
justice, which have crossed over the ocean into many countries all
over the world. is is @onvenient export mechanism to frame these
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questions in termdoiman rights, universal human rights, and dignity.
Either intentionally or inadvertently, helping to create the UDHR had
the e'ect obpening pathway to export the more ideological aspects
of US politics into the world streapolifics. One should also notice
that one is being cynical, that teet®n the balancgaiver on the

world ottne universal human rights doctrine has beeretcadiitae

old empires @lir former allies and some enemies with whom we were
competing and thus advance us as the only superptahde fior a

the world. Kkvas useful not only in toppling the empires in Western
Europe aer the Second World War, but it was also useful in toppling
the Soviet Union too.e Helsinki Accords and the traditidmeof
UDHR were very helpful in helping to liberate millfmesptd in
Eastern Europe. So, it is not all negativeabdauseftheiect othe

fall ofthe Soviet Union was also very bethdor American foreign
policy and the balancpafer as well.
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“The Rights in the UDHR No Doubt
Protected the Traditions of ¥arious
Political Communities”

e UDHR was adopted in 1948, in an exceptional historical
context. From a European point of view, it is at the end of the
calamitous *European civil warZ (1914...1945). For the United
States, it is the taking of leadership in the Western world,
despite the European colonialres, and in the face of the
considerable power of communism promoted by the USSR.
What do you think is the historical matrix of this UDHR and
how did this context give a particular orientation?

Beyond the Anglo-Europeahirsg, | think it is very important to
remember thatpmimary force shaping the historical matrix was not
just the horror #iie Holocaust, but the horrdieplanese occupation
in Asia and, indeed, the importariezolonization (endimpire)
and the incipient peoples’ right to self-determination.

e smaller and medium-sized states, including from Africa and
Latin America, playethage role in gang “human rights” into the
text ofthe UN Charter. e Big ree (Soviet Union, USA, UK)
wanted to burysmgular reference to human rights somewhere in the
international cooperation chapter, bind World states lobbied hard
and included human rights into more prominent fisetteat. e
USSR was receiving criticism for press and religious freedoms, the US
for racial discrimination, i.e., Jim Crow laws.
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Decolonization had not quite takieyes, this would only accelerate
in the 1950s-1960s, but there was an expectation that if human rights
were to be truly universal, they should apply regapelegsaphy,
that is to non-self-governing territories or colonges reected
in Article 2 dhe UDHR, to the reluctancéahe colonial powers.

While many Asian states were not yet in existence, there were some
prominent Asians who made their mark in thegdodhe UDHR
text, most notably, PC Chungloha. India and Pakistan also made
their mark, as did delegates from the Philippineaiamdi/Siam. So
the world was awakening to thwel World and grappling with what
it truly means to be “universal,” recalling that public international law,
ofwhich human rights law g, has historically been Eurocentric,
espousing&andard divilization based on civilizational superiority/
inferiority. is was starting to be challenged.

e UDHR was completed just before the outbiealCotd

War, but you could see the tensions between the US ancWSSR.
championing religious freedom, the USSR insisting that the UDHR be
akecular document and championing racial discrimination—all as part
of Btveaponizing form ldfetoric to delegitimate each othes. is
re ected in the compromises in therdyae.g., the Article 17 property
rights clause, where property could be owned communally as well as
individual—at that stage, the concetims fofurth world (indigenous
people) had yet to surface, not surprisingly, given the individualistic
tenor othe UDHR. Notable was the absemmiaarity rights clauses,
given the bias against ethno-cultural minorities who were keen as
columns, destabilizing to the state, e.g., as the Sudenten Germans in
Czechoslovakia were perceived to be.

So certainly, the frigid aithefcoming Cold War and the heated
passions tational liberation movements cannot be érgs factors
contouring the historical matrie fear dhinorities and the infancy
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of the then principle bélf-determination made this an individual
rights document, rather thénoaip rights one (along the lintseof
minority treaty regime under\en by the Leaguddations).

On what speccc philosophical and intellectual traditions

is the UDHR based? Is it rooted one particular tradition or
does each political and cultural tradition have the potential
of arriving at their conclusions? Was it designed to protect or
alter the traditions of various political communities?

ere were at least two linteneion: rst, between whether it should
refer to religious values or be pucebasdrazil and the Netherlands
at one stage wanted to insert something along tHadifiesrobrtal
destiny” olan, and Beference to God, but the atheistic Soviet
representative retrd this. Eventually, there was no reference to God,
even if there wde aover hint dhatural rights” theory, particularly in
Article 1, even if very watered-dovenfoundations biman rights
were kept deliberately vague, even agnb&tscdjtiestion to be
deferred.

Secondly, was lkeeral, communitariargtgtt document? It was
dignitarian, without the formulatialbsblute rights, witlnaitation
clause in Article 29 that referred to duties and public goods; it was
dignitarian because rights are saatggneral norms, followed by
asingular limitation clause. Human beings are not atomistic individuals
but are situated in communities: families, trade unions, even the social
and international order.

ere was some disagreement over whether to include socio-

economidights. While this was common, for example, to Latin
American constitutions, it was alien to the English semsility,
so they thought it was non-justiciablat both civil-political
rights and socioeconomic rights were included bbowsomise
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or baccommodation between liberal individualism and social
welfarism.

Because the foundations are ambiguous, or based on watered-
down natural rights theory, we still argue over founddtioms. It
abe'led question. e rights in the UDHR no doubt protected the
traditions abarious political communiteg,, democratic elections,
or abght to participate in the cultural life, but it also challenged other
norms, particularly in thedd otamily law and religious freedom, e.g.,
polygamy, and the right to convert ddeotain religion.

What are the main forces that have maintained or extended the
authority of the UDHR over the past 75 years? How does the
document in uence todayes thinking and political discourse
and how do the derent new and emerging ideologies such

as the woke ideology seek to capture and utilize the prestige
of the UDHR?

Today, all UN members are subject to the Universal Periodic Review

and have signed up to some human rights treatiedrepactepted

corpus dbuman rights is the UDHR, which is sebasaine.
Accordingly, the conceptbmfman rights may be seen as

internationalized, universally accepteddebate is over the scope

and content @uman rights. States not present at thiegdim 1948

have had@dance to@rm the UDHR, e.g., at the regional conferences

before the seminal 1993 Vienna World Conference on Human Rights.

It bas been domesticated insofar as it has shapedtheida

bill ofbbghts and been invoked in public law arguments before national

courts, and most would agree that many UDHR provisions embody

customary international law, e.g., Article 5, which prohibits torture and

cruel and inhuman treatment.
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Because aftack oformal law-making processes in international
relations, activists have sought to utilize the sunoesm aights
language to present political claims as legal rights in tiiéviagne of
instruments,” which ibseful technique to treat open-textured words
as empty containers into whictptbterred political ideology du
jour is poured. is raises claimdmitimacy or the lack thereof.

is includes expansive conceptidiejuadlity,” which parallels
juristocratic systems where cagastitheir personal preferences into
the ideological taskidetciding what should be equal to equal. Other
courts reject this sortofivism and direct such claims to legislative
bodies. Some might argue that inleteetright to live is the right to
die (euthanasia), which imdical interpretationtiné text. Or there
are aempts to redae marriage (Article 16 refergmarsand woman
union) to encompass unisex unions, which is very controversial and
an issue lacking in consensus globally. Too many politicized claims can
actually undermine the currenbimfan rights in general, but there is
clearly both selectivity in emphasis as welingésato advance bold
interpretations to create new rights or expand how an existing right is
understood. In trying to hitch their agenda to the UDHR wagon, human
rights is seen to Waatested political site rather thmvarsal legal
claim. But therein lies the problem: you cannot evade foundational
guestions ultimately in deciding what is or iburaaa right—for
how can you know whéiuanan right is, until yorst know what
abbuman being is? Nowadays, people are eventieared efomen
in biological terms as they are likely to be screamed at. &uapthis a
by abategory dhen to dene themselves as women is deleterious to
the rights dfomen; it is anti-woman, but the woke elites forbid you to
have diverse oridring viewpoints. us, free speech is under siege,
including in so-called liberal democrhibesal states that pretended
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to be neutral in the past (there isuttahstate but there are states that

are more interventionist and active mraethe common good) are

now thoroughly remoralised and, sadly, human rights are sometimes
invoked to silence and censor political and moral oppoiseists.

the dark side what has been called “human-rightism.”

How do you see and assess the overall legacy of the UDHR
today? What are the current trends that challenge the UDHR?
What ideologies or historigarratives might undermine its
authority? How would you restore its intellectual foundations?

Can you actually restore its intellectual foundations when this is
not agreed upon? It ieaered-down form métural rights, but

ideas odbbjective natural law are wildly unpopuldslimah and
postmodern agehliman rights are subject to ideological capture,
they lose legitimacy as an international law norm—>but what does that
legitimacy that rest on? Morality? Consensus? Aylkinal ethics?

Perhaps the best way forward is to distinguish between “core” rights,
e.g., in the UDHR because it has broad acceptance, and “contested”
rights, which elicit controversy. Moreover, one must understand that
alniversal right can to some exéevdriably implemented in domestic
se'ings—i.e.,global margin @ppreciation, without collapsing into
an apology for power.

e legacy btiman rights is to introdudeasal tongue into the
otherwise political expedient realmevhational relationsisitnot
perfect, it has contradictions and inconsistencies, but it gives expression
to our moral sense, to right and wrong and rejects cultural relativism—
Nazism was badects the totalitarian state or totalitarian non-state
powers (woke elite, for example, or social media companies, etc.), and
it foregrounds the importancéhefindividual and encourages us
to continue the sometimes frabgh necessary dialogue on what
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constitutes humamurishing and the good life. Perhaps lteis be
suited to catastrophe prevention than to utopia building in practice,
but it can befalevant factor in shaping good governance, e.g., aligning
policy with the right to housing, which includes planning in the short-,
medium-, and long-term.
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“The Defense ofAuman Rights Must
Be &rounded in One’s Own Traditions
and History”

e UDHR was adopted in 1948, in an exceptional historical
context. From a European point of view, it is at the end of the
calamitous *European civil warZ (1914...1945). For the United
States, it is the taking of leadership in the Western world,
despite the European colonialres, and in the face of the
considerable power of communism promoted by the USSR.
What do you think is the historical matrix of this UDHR and
how did this context give a particular orientation?

e experienceté turmoil and atrocitieddddrid War Il provided
abense that progress in creabeges world could not be taken for
granted and that concerted action would be necessary in order reduce
violence and oppression. But as Mary Ann Glendon has demonstrated,
the primary impetus for creatd®HER did not come from the large
and powerful nations but from small countries, rdungsholvere
living under the shadoweabnialism. Consequently, the Declaration
can be seen as an anti-cakimdatument, and this aspdis ofigins
helped to ensure that it was desigravoid privileging particular
peoples or cultural conceptions. Becausehta universal rights
to all individuals, the Declaration is mostcsighto those who are
either not aached togroup or have' le standing within their group.

is sense dbeed to maintain protections for the least powerful also
extended to the philosophical aspdtis Declaration. While the
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United States tooleading role in developing it, theadtsatook care

not to privilege US or European philosophical foundations for human
rights. e Declaration'ampted to maintairalturally neutral
language in termdied foundations for human rights. focus lay
instead with enumerating rights in daak that they could gain the
broadest possible consensus among all the nidteonoodd. is
consensus-based approach remainsthaekey strengthstbhé

UDHR.

On what specic philosophical and intellectual traditions is
the UDHR based? Is it rooted a single tradition or does each
political and cultural tradition have the potential of arriving
at their conclusions? Was it designed to protect or alter the
traditions of various political communities?

Because the UDHR took the forbHetlaration, it referred most
clearly to bothldS and Buropean tradition in which the primary
predecessors were the US Declardiidepéndence and the French
Declaration dhe Rights dflan. Such declarations hpdracular

status in which they were neither embedded keiifioas tradition

nor were they formal legal documents. Instead, they lb&t out a

of moral and political aspirations ¢aded for universal application
without any concrete mandate about the way in which such ideals
should be realized.is ambiguous status with respedpecec

tradition continues to bkey strength tife UDHR.

Rather than'@mpting to establish the primaapyparticular
tradition, it was structured Bs@ment that'@mpted tond the
common elementshif the world’s moral and religious systems and
present them aset otiniversal aspirations for how people should
treat each other. Consequently, rather ‘tearptng to replace the
world’s moral and religiousitiaas, the UDHR depends upon them
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to provide the foundations for the realizatbsrgoéls. talls upon
all the world’s traditions to look to themselvets and emphasize the
aspects tieir own histories thai@m human rights.is orientation
toward local traditions is crucial for the implementdttmmain
rights agenda. Human rights can only be realized at the local level in
every case, and this local orientation requires every tradition to be able
to a0 rm itself in the supporboaman rights.

is local orientation is also key to the nonlegal dtatus of
Declaration. H were &egal document, it would have to derive its
authority from some prior philosophical or cultural foundations that
would precede the legal rBlessuch foundati®mvould undermine
the universality Blegal systemlmiman rights. Instead, the UDHR,
as degally nonbinding setspirations, can only be realized through
the workings &bvereignty.

is means that human riglefsend on how all peoples might
of their own accord and through their own convictions develop the
moral and political will to defend and maintain human rights in
their own contexts. Human rights do not involve simply the obeying
of &abetbfitules but more importantly the active engagement to do what
IS necessary to oppose violatidsusnain rights. Such actions require
not just obedience but moral and political will to forgo privileges
and also to take risks. Such actions canrmater ataw but
arepgrounded in bense dgency and bbvereignty. Because they
come from one’s deepest inorvictions, they can only be jedti
based on one’s own sengenfity and belonging.erefore, the
defense @uman rights must be grounded in one’s own traditions and
history.

Yet, the UDHR also does not repredmianket &rmation

of Bll traditions and ideologiesere are clear ideological enemies
ofbuman rights, and the UDHR is botrgoletely neutral document.
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e primary ideological aspetiteoDeclaration is that it opposes
all a8 empts to establishielient classeshoimanity, in which some
classes would be granted rights and privileges that are not available to
all. In that sense, the Declaration is clearly directed against all racist
ideologies such as Nazism. Siecepds to gather special privileges
for select groups has bdmemanon danger in all cultures, the UDHR’s
ideological focus is not directed at sprdtural traditions but at the
nonegalitarian aspectaryf tradition.

What are the main forces that have maintained or extended the
authority of the UDHR over the past 75 years? How does the
document in uence todayes thinking and political discourse
and how do the derent new and emerging ideologies such

as the woke ideology seek to capture and utilize the prestige
of the UDHR?

e goals tife UDHR have been supported by international institutions
such as the United Nations and the instrumiatesnaitional law,
nongovernmental organizationd, reation-states in their relations
with each other.

Nongovernmental human rights organizations have pégyed a
role in documenting and calling out human rights abuses. But like
international treaty organizations, they are limited in their ability to act
directly. eir main function has been toence nation-state politics
in alvay that would encourage states to take actions to enforce human
rights norms. eir involvement in nation-state politics has had the
unfortunate consequence, however, that human rights organizations
have become involved in politicdebabver the dation obuman
rights. Such disputes, for instaecewnether reproductive rights are
human rights or ahaek on human rights, have damaged human rights
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advocacy by impairing the consensus mitiades ohuman rights
that was carefully ced by the UDHR.

e United Nations has been helpful in maintalimingna
for diferent nations to address human rights issues. Unfortunately,
the structure dhe United Nations allows egregious human rights
violators to sit as equal partners on the United Nations Human Rights
Council, hampering the abilityhef United Nations to take clear
stands on human rights abuses. Considerable progress has been madk
in establishing an international legal framework for human rights, most
prominently with the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social, and Cultural
Rights. Such treaties and the resulting frameimteknafional
law have established detailed procedures for managing human rights
abuses on an international levisl.system functions best when the
signatories ratify the treatiess domestic laws have been passed that
accord with the treaty obligations. Spidteass requires domestic
political legitimacy before advancing to an international level. In this
way, international law will not be perceived as an imposition on, but
abtonsequence of, domestic law. Such an approach would maintain the
focus on sovereign action over legal obligation as the primary impetus
for the defenselmfman rights. Because the US has mainshiioed a
adherence to this approach, it has been more cautious in ratifying certain
human rights treaties. When the US doestratity, dnowever, it is
generally more scrupulous in adhering to it than other nations that more
quickly ratify suchbaaty but then are not as consistent in carrying
out its provisions. Such voluntary supiatids is crucial because
there is no overarching enforcement mechanism for international law.
Enforcement will depend on volurdacysions by sovereign nations
to either abide by international legal decisions or to pressure other
nations to do so.
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e key support for human rights has come from nation-state
actions, either to limit their own behavior or to use their power and
in uence to prevent, censure, or punish human rights violations in
other parts dihe world. Suchyeerging dbuman rights enforcement
with nation-state politics has been criticized for allowilats con
of Interest that undermine human rights when they become part
of oreign policy. However, sinbmgle overarching sovereign that
would be the guarantoimérnational law would also be subject to
this same political dynamictimoee unaccountable way, the current
situation almultiple nation-states thafioece human rights principles
in terms dheir own national interest is still the best alternative. One
ofthe key supports for this system is the rules-based international order
of mdependent and sovereign nation-states. In B@tenbérent
problems with this approach, the nation-state framework allows weak
states and strong stateéxist with an understandirteobasic
obligations and rights that each individual state feddsbligations
and rights, grounded in the go#iie &DHR, can provide the most
efiective moral and political support for human rights both within
states and in relations between states.

is system limits the extent to which one state would be able to
intervene directly in thia&rs obnother state. While such limits might
allow human rights abuses withiiat@ to go on uninterrupted, they
also place responsibility for upholding human rights at the nation-state
level. On the one hand, this system recognizes that state sovereignty is
aprerequisite for human rights, as failed states have led demonstrably to
the most egregious deteriorations in human rights protections. On the
other hand, the principléation-state sovereignty has been generally
held to entail speciresponsibilities, with particularly bad state actors
subject to sanctions and exclusions from the international community.
Consequently, théarts by the US and other nations to maintain the
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nation-state systemmaérnational order have bebragr support
for human rights.

How do you see and assess the overall legacy of the UDHR
today? What are the current trends that challenge the UDHR?
What ideologies or historicarratives might undermine its
authority? How would you restore its intellectual foundations?

ere are three main trends that threaten the UDHR today:
challenges to the idestafe sovereigntyjse in authoritarianism,
and giroliferation dights claims beyond ta@humerated in the
UDHR. Aproper response to these threats requires an elaboration
ofthe principles and structures that are embedded in the UDHR. Here,
it is important to remember thdtile the rights enumerated in the
UDHR need to be taken @#ale, and none can be ignored, there is
ahierarchy in which human rights cdivided into three categories,
each with its own characteristics in tedmmsvothey should be
protected. ere isjprimary emphasis in the UDHR on the riginss of
cogenthat protect against torture, slavery, and muegemust be
protected at all costs becaitkewt these non-derogable rights, there
can be no meaningful civil and political rights nor economic, social,
or cultural rights. In addition, the UDHR indicates that economic,
social, and cultural rights should be protected “in accordance with the
organization and resourcésolh state,” allowing for variations in the
mode ofealization dfiese rights. Because there is variation in ways to
protect economic, social, and cultural rights, there shoulddoe less of
ideological emphasis on how they should be protected.

e direrent categorieshafhts lead to @rent ideological
commitments that are implied by the provistbasdHR. Because
atunctioning state is necessary, thoughameést) for protecting the
rights ojois cogeribere should bpranary emphasis on maintaining
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state sovereignty, even when the state in question commits human
rights violations. At the same timeekey civil and political rights
that the UDHR enumerates—including popular sovereignty based
on free elections, freedoraxpiession and religion, the rusevof
and equality before the law—make up the basic prinaeled of
democracy. Consequently, therpreference for liberal democracy
embedded in the UDHR. Asoasequence, the most dangerous
enemies dfuman rights are on the one hand those actors and forces
that undermine the stabilitgtafe sovereignty and on the other hand
those governments that opgfibeeal democracy and iteradant
freedoms and rights.
ese two derent concerns can sometimesatonith each

other, as in the case when the defdsisé ahd political rights
might undermine an authoritariare statl with it state sovereignty
in general, leading tbraakdown dirder. But because it is more
important to protect the non-derogable rights against torture, slavery,
and murder that would proliferate in the abséraerahere would
be greference for protecting state sovereignty, even in cases where
authoritarian governments use the itt@etovereignty to shield
themselves from criticisiinefr human rights violationse dio culty
is that opposition to the authoritarian governments that violate civil
and political rights can alsotle#ake catastrophic destructidsiadé
sovereignty itself, as in Libya. In general, it would be preferable to have
an orderly transition away from audnianit toward liberal democratic
government, as in South Africa and many Eastern European states.

Finally, to maintain an enduring international consensus in support
of hbuman rights, there should bmigation okights to the ones
enumerated in the UDHR, at least ugéhaine new consensus
emerges about additional rightenfpts to expand human rights,
particularly reproductive agehder rights and the righthef
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unborn, threaten to erode the consensus around human rights that was
established with the UDHR. Such elevatofitmal positions to

rights can turn human rights irgoliéicized arena that undermines

the authority dhe idea dfuman rights admiversal standard.
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The Proliferation
of Rights’ Claims



THE MODERATOR’'S FOREWORD

As the rst panel discussion pointedunhan rights have become

“the victim ofis own success.”roughout the 75 year®iathe
adoption ofne UDHR, human rights have become the lingua franca
oflmost every discussidngifce and common good as welbes of
proper boundariesiodlividual liberties andiadfat responsibilities

we owe to one another in society. In the winedate Lord Jonathan

H. Sacks, human rights have become the dominantirmoolereé

of today. Based on historical experience, people express and defend
their views, make their claims about ethics including the question
of fustice, public policy, or cultural norms, in the dominant discourse
ofthe day. Whenever people seek to agwlie policy goal today,

they will defend the putative right to it in the langbgbesoAs

atesult ofnis evolution, competing theoretical views anchtistis

on the nature biman rights have emerged and seek to capture and
use the languagdoiman rights to their own ends.

Furthermore, with the proliferatiobNfagencies, specialized
organizations, regional human rights systems, and courts, along with
the multiplication duman rights treaties, new claitnghté have
expanded. is runs the risktmnsforming political, ideological, and
public policy preferences into clailaght$ that oen circumvent
domestic constitutional procesgmaltconsensus or even traditions
or diminish the rolet@dgmocratic deliberationsis, however, severs
the essential tie between the conties and rights or, as Eleonor
Roosevelt pointed out, unless tlggdge have meaning in small places,
close to home, they havéelimeaning anywhere. Consequently,
there is good reason to worry that the proliferéibisaflaims has
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weakened, rather than strengthened, thandkeratble fundamental
rights and has been undermithie universal consensus behind the
basic need to safeguard them.

is panel dhe conference, cosponsored by the Barna Horvéath
Law and Liberty Circle, had the important task to reveal this evolution
and identify intellectually sound ways to distinguish valid from invalid
claims obhuman rights. Renowned professors and experts from the
United States and from various European countries helped understand
this process, the “interdependent and indivisible” charadighsdic of
the essential complementary ragspbnsibilities, the impacthef
proliferation diights claims on the near-universal conseihgus of
UDHR as well as to investigate and address this overarching challenge.
In the illuminating and rich discussion, Craig Lerner from the George
Mason University and Stephen Hayward from the UC Berkeley
cautioned against the burgeonibgwfrights claims that show no
relationship to natural rights while Gergely Deli from the University
of Bublic Service andbault Mercier from the French Cercle de Droit
et Liberté stressed the social and cultural dimerisiotenoéntal
rights. Luca Pietro Vanoni from the Universiijaof highlighted
the harmful consequencdd®icontinuous declinepofitical and
democratic discourse and the ensuing incligtgs’ aflaims.

e fascinating and engaginglpdiscussion highlighted the
importance déonverging around valid rights distinguishing them
from false political claimsis is also key to uphold the remarkable
achievement tife UDHR, the ability to continue to forge consensus
among various political and cultural traditions.

Lénard Sandor
Head othe Center for International Law, MCC
Head ofine Barna Horvath Law and Liberty Circle
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“The Proliferation of Rights Promotes
the Wea That ‘Rights’ Are &ham”

In retrospect, the UDHR served as a starting point for
a erevolutionZ that has resulted in a continuously increasing
number of international treaties, human rights control
mechanisms, and courts. On the other hand, it has become
the lingua franca of almost every discussion of justice, of the
proper boundaries of individual liberties and the contours
of the common good, and of what responsibilities we owe
to one another in society. In the words of the late Jonathan
Sacks, it is the dominant mode of discourse. What are, in your
view, the consequences of this evolution? How do you see this
development in your country?

e statement that the UDHR is the “dominant mode” or “lingua
franca ofilmost every discussiofustice” rings, to an American
lawyer, untrue. | di#erch dhe Westlaw database, which collects the
hundreds gdidicial opinions generated daily in the United States. Only
rarely do they mention the Declaramhijn almost all instances,
the passing reference consistbunt rejection dgblaim that the
Declaration createpravate cause @dtion or is marginally relevant
to the issues presented. Courts regularly hold that the UDHR is “non-
biding” in American courts, and claims based under it are “frivolous.”

Only eight times has the UnitegeS@tipreme Court referred to
the Declaration—all but twice in passing mentions or in footnotes.
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A base from 2021 quotduleatise that stated that the UDHR had
“become part @flgrowing body @&fuman rights law that made
how &btate treats individual human beibgs e ofmternational
concern.” Nonetheless, it is worth recalling this statemed@@bm a
opinion: “the Declaration does nibs @fvn force impose obligations
as dma' er ofmternational law.” at 2004 opinion is regularly cited by
American courts in rejecting claims based on the Uajptdtif
in akJS court is citing the UDHR, one can safely assume he doesn’'t
have much abase.

ere are, nonetheless, over 10,000 law review articles that refer to
the UDHR. Academicad the UDHR more interesting when they
re ect upon justice in the abstract than do judges when they have to
decide concrete cases generated by actual parties.

Of course, several international treaties inspired by the Declaration
have been adopted by the United States Senate and signed by the
president, so they are pdatadrican law and regularly cited. However,
in the absencetofmal treaty rattation, there idbzely debate over
the appropriatenessofirts even mentioning foreign laws and UN
conventions, let alone relying upon them. Some Supreme Court Justices
have cited human rights conventions, although others have inveighed
against the practice. IB085 case, involving the constitutionality
of bxecuting convicted murderers for crimes tedhas juveniles,
aldissenting Justice Scalia rejected the majority’s reliance upon
conventions never r&il as treaties and criticized “the basic premise...
that American law should conform to the lhsgedt dhe world.”

is is not to deny that, as retired US Supreme Court Justice
Anthony Kennedy told an interviewer in 2008, “lawyers and judges
have come to believe that basic principlesasf rights are common
to the peoples thie world.” In his judicial opinions, Justice Kennedy
occasionally referred to “humgints? and “human dignity,” as do
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some American judges in their opinions today. Buéit isrolear
whether these referencesaige understood as compelling the
resolution dictual cases or as merely decorative.

Since human rights have become the dominant mode
of discourse, one increasingly faces with the emergence
of new rights claims. Howevee thcreasing number of false
claims of rights can weaken the moral force and prestige of the
human rights. How do you see this side of the coin and what
IS your experience in your country?

As suggested by my previous answer, the language of “human rights” is

far more common in Europe than in the United Statmne could

be said dhe correlative phrase, “human dignity,” althoughethe la

concept has seeped into American discourse. In general, the political

le in America is more likely to spdddufan dignity” than the

political right. American lifls deploy the conceghoaiman dignity”

in various contexts, such as opposition to capital punishment.
Curiously, American conservatives invoked the cdincepaof

dignity” in the 1990s, in opposing various medical innovations, such

as cloning and stem cell research. Liberals responded by pointing out

how amorphous the notiolafman dignity” is. Professor Steven

Pinker, dBlarvard University, wrote an article entitlegl Stupidity

of Dignity,” in which he argued: & problem is that ‘dignity’ is

alsquishy, subjective notion, hardly up to the heavyweight moral

demands assigned to it.” Of course, the same could be said today when

the concept tihhuman dignity” is cited by liberals. One can argue that

human dignity forecloses capital punishment, because it is to respect

the human worththie criminal. Or one can argue that human dignity

requires capital punishment, as it the only punishment consistent with

respect for the criminal’s agency and the victim’'s worth.
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Although American law is less steeped in the lartduaganof
rights” than European law, thecept is not entirely alien to the
American tradition. Indeed, many provisions in the UDHR are familiar
to Americans. e UDHR consistsiireamble and thirty articles, and
many ofinese articles, although phrasedetitly, have counterparts
in the US Constitution, including its BiRights. For example,
UDHR Article 1, referring to freedoireafson and conscience,”
can be analogized to the US Constitution’s First Amendment, which
protects freedomfadeech and religion. UDHR Article 2, foreclosing
discrimination on the basisagct or sex, can be analogized to the
Fourteenth Amendment requiremebtjoél protection under the
laws. UDHR Article 4, forhinyl slavery, matches théteenth
Amendment, which does the sange tHiDHR Article 9, forbidding
“arbitrary arrest [or] detention,” also matches the Fourth Amendment
prohibition otunreasonable searches and seizures.” And UDHR
Article 17, prohibiting “arbitrar[y] deprivatigerayerty,” is similar
to the “takings” clausdhef US Constitution’s B Amendment.

However, there are many other articles in the UDHR that have no
counterparts in America’s legal tradition. Sthrageofrights” are so
ambiguous and aspirational that one is uncertain about what is intended
and whether they can beammalized as predictable, binding law.
For example, Article adod UDHR provides: “Everyone has the
right to recognition everywhere [srson before the law.” Article
12 provides: “No one shall be subjected &mksaupon his honor
and reputation.” And Article 29 provides: “Everyolirember
of bociety...is entitled to realization...of the economic, social, and
cultural rights indispensable for the dignity and the free development
ofbis personality.”

ese are interesting ideas, and wagthgation, but what is the
scope dhese rights? For example, does the “realization...of dignity”
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require the Ecuadorean embassy to provide Julian Assange, founder
of WVikileaks, withlundamental right” to sunbathe, as was urged
by the Foreign Ministerfmfuador? Is Assange’s right in this regard
further guaranteed by Article 24, which provides that everyone has
a'lmight to rest and leisure.” It is obvious that speaknugnain right
to sunbathe” can make the very ibaanah rights laughable.

at said, “human rights” are still invoked in America today, but
typically by the political lé~or example, Senator Bernie Sanders,
during his 2020 campaign for the Democratic Party nomination for
president, argued that guaranteed housing and education were “human
rights.” is may be regarded sympathetically by some Americans, but
for others it is likely to foster the impression that “human rights” is
simply code for leving agenda.

American conservatives also tend to be vavgpcations
ofthuman rights” by international organizations. For example, Human
Rights Watch and other internatiorggnizations have repeatedly
declared that the right to an abortidinisyan right.” An American
conservative responded by observing that “the entire world does not
share [this] moral and policy perspective.”

How, in your view, can one distinguish between true and false
claims of human rights? What are the criteria that a right
claim should meet to be legitimately recognized as a human
right? What role, if any, do cultural, historical, and political
traditions of political communities play in this process? What
is the dominant view in your country?

e modern philosophical idel&igiits” began with Hobbes and
Locke and was focused on the core iti=adiloérty, and property.
As ‘rights” stray farther from that core, b culdito regard them
with the same sacredness.rights to rest and leisure, if they exist
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at all, are afdi rerent status than the right to property; and calling
all ofthem “rights” masks the qualitativereince. e proliferation
of bghts promotes the idea that “rights’sheea

It is interesting that the American revolutionaries dpate aif
rights,” as well as the “righBngfishmen.” It is clear that they were
appealing not only tbamncept dbniversal rights that all men enjoyed
because tifeir humanity, but also ey particular setghts that
Englishmen enjoyed becauieeofheritage.

Consider the Declarationtrmdependence. A&r the famous
opening, announcing that “all men are created equal,” the document
eventually moves on to very speomplaints about King George llI,
including that he had deprived the colorfits bénets offrial by
Jury” One cannot, and the authtirs Bfeclaration loidependence
did not, claim that there Buanan right to ry trial, but it is
alight deeply embedded in the English tradition. Many continental
European judicial systems do not providpifprt@gal right, except
in extraordinary cases, and no one would suggest théeth# is a
of abuman right.

ere are echoediut idea in American law even today.
guestion sometimes ariseshehéhe Fourteenth Amendmethief
US Constitution “incorporates” certain rights, which would have the
eiect obpplying those rights to all state governmentsst the
Supreme Court adopted focusedhether those rights are “necessary
to an Anglo-Americagime dbrdered liberty.” Applying that test in
abase calldduncan v. Louisiatiee court concluded that the right to
ajury trial, even fot®atively minor crime, quall as suchight.

e court acknowledged that it was possible to imagine schemes
of brdered liberty that did not inclutiglz to dury trial. Indeed,
very few countries in the world would have reduiisettial in the
circumstances presented in that case. But the hghttttahdoes
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not arise from nature, but frgpartéicular tradition. It may be helpful

to distinguish betweebmaall core grouplaghts that are universal

and other more peripheral rights that may ppeatiewdar historical
basis. e UDHR seems to ignore this distinction. Even with those
core “human rights,” it may be vargudi to operationalize them as
legal rights in identical ways, notwithstandargmes in culture,
religion, and history.

e UDHR was constructed as an integrated document
and the rights as well as the responsibilities contained in it
were meant to be sinterdependent and indivisibleZ Why is
important in the face of the emergence of new rights claims
and how can it provide guidance to human rights courts and
institutions?

An oo cial documentiie United Nations explains what is intended

by the claim that all human rights are “interdependent and indivisible.”

“ Is means,” it says, “that one Bghtsf cannot be enjoyed fully
without the other. For example, making progress in civil and political
rights makes it easier to exercise economic, social and cultural rights.
Similarly, violating economic, social and cultural rights can negatively
aiect many other rights.”

An economist might react to this with the cliché that there is no
such thing ash&e lunch. e recognition or inventiorboé right,
especially the more far-reaching and amorphous ones that festoon
various UN conventions and proclamations, almost inevitably
constrains other rights. To put this in terms any lawyer would
understand: If my neighbor hiaghd to the quiet enjoymenbisf
property that constrains my righise my property as | wish, i.e.,
my ability to build@ncrete factory in my backyaldhadfosexual
couple has the right to be treated the sdm&assexual couple, that
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constrains leligious person’s ability toydiat couple his services,
I.e., to refuse to makeedding cake for them or allow them to use his
ballroom for the nuptials.

To put this in more general terms, rights are regularlgtinAocah
what courts do is resolve thosdasraccording to the promulgated
laws ofine nation or jurisdiction where they stpaern ojudicial
opinions then provides guidancevalsabthe law is, and there is no
reason to expect that every nation or jurisdiction will or should strike
the same balance.
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“Freedom Is Not Just an Individual
Power: Freedom Needs &8ocial Field
in A@rder to Be Exercised”

In retrospect, the UDHR served as a starting point for
a erevolutionZ that has resulted in a continuously increasing
number of international treaties, human rights control
mechanisms, and courts. On the other hand, it has become
the lingua franca of almost every discussion of justice, of the
proper boundaries of individual liberties and the contours
of the common good, and of what responsibilities we owe
to one another in society. In the words of the late Jonathan
Sacks, it is the dominant mode of discourse. What are, in your
view, the consequences of this evolution? How do you see this
development in your country?

First ofall, I would like to thank the MCC and Lénard Sandor for
their kind invitation. ift gorivilege for me to speak at this conference,
together with so many professors and judges from all over the world.
Itis alsojy to be able to speak in Hungeoyndry with historical
and cultural heritage that goes back moreltimarsand years,
atountry that isghting with skill and courage to preserve this heritage
and continue to exist.

As you may have noticed, | lamyer. | am nojpalge. | am not
alaw professor. | will make sure my remarks are as serious as possible
from an academic and legal pobi¢wf but ast@avyer, | am more
of abghter than an academic. Bdmsequence, my remarks will also
be engaged.
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But let us go back to the initial question: the landuagarof
rights has indeed become the dominant discourse in law schools and
legal circles. bdurse, but also in political and media circles. Human
rights have even become an ideology, and there evémescists a
word for it: droit-de-I'hnommisinethich would be translated as
“human-rightism.”

If we go further, we could even say, with Jean-Louis Harouel,
Professor Emeritushefjal History at the Universitgaofs Il Assas,
that the West has turned human rightskini afstate religion—a
religion with get obeliefs and dogmas that escape tebate.

e applicationthiis new ideology in Western countries has several
important consequences. First—and thimistdhat was made as
early as the French Declaratiblumian Rights in 1789, notably by
Edmund Burke—human rights areetsalist. In other words, they
consider thatlmuman being is the same at any point on the globe and
at any time. Regardledisef history, geography or culture, all human
beings must have the same rights.

But does Man, witlbapital H, really existZ famous French
counterrevolutionary thinker Joseph de Maistre wrote that there was
“no such thing as ‘man’ in this world,” and that he had “seen in his life
Frenchmen, Italians, Rarss, and so on. But as for man, he declared
he had never encountered him.”

e universalist visionisoth #@Man” is certainly beautiful
on the surface, but experience has shown that this vision favors the
disappearancebefitural particularisms, which will then give way to
abstract and uprooted rights that are universally applicable at any time,
in any situation and on any territory.

1 Jean-Louis Harousts Droits de I'homme contre |éPesgiée de Brouwer, 2016).
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Jean-Louis Harouel explains that the ideolmgyaof rights is
now undermined byked ofbbsession for the nondiscrimination
principle. is obsession prohibits any distinction made between
individuals, and in particular between “men” and “citizens.” He
describes the universalisthuofian rights as “tyrannical.” In his
view, the dogmakoniman rights has placed the Wegtasiteon
of tweakness in relation to other civilizations, which appear to have
li'le interest in the projecthi@ini ed humanity. is professor
notedaldri in the contemporary applicatiolmurhan rights,
whichbave become moralizing, compassionate, and infantilizing.
According to him, this visiobhan rights risks that all European
people will take advantagihede rights to ensure that their way
of bfe and values prevail, to the detrimémisaf ofhe historical
community.

To illustrate this point, in 2018, the European Cbiurnah
Rights ruled against the French state for hastily deplbaiiligt a
without aiering him full rights ldéfensé.Far be it from me to
undermine hard-won rightéefense. However, we can ask ourselves
in this case whether the rightiefense dhe French people were
indeed respected by the European judge?

Another example i&%/8 ruling by the Conseil d’Etat (France’s
highest administrative court), which imposed familycationi
basing its decision on the right to respect for private and family
life3 Ofbourse, it is important to defend stightaBut on closer

2 ECHR, % February 2018, M.A. v/France.

3 Conseil d’Etat, December 8, 1978, Gisti, invited to do so by international law, in particular Article
8 ofthe European Convention for the Protechmudn Rights, which also recognizes the right

of bveryone to respect for their family life.
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examination, is it not possible théptirate and family life” can also
be exercised in the applicant’s coustgiof?

Another notable consequendhisfnew human rights ideology
that | would like to address is the overcorsliaig gbvereignty, both
from above and from below. Human rights ideology recognizes only
two political and legal realities: humanity and the individual being. As
such, the nation, which is in the midttess two realities, is no
longer recognized as legitimate when it comes to human rights.

e second questiorio$ round table will allow me to address
the consequencednadlividualism in more detail. So now | would like
to talk about the overcomingtate sovereignty from above: whether
by European judges or international institutions such as the United
Nations Human Rights Come®. lban be noticed that these judges
and institutions generally dgpe@obhuman rights that is disconnected
from the cultural realitiebafions.

I will not talk much about European judges, and you are going to
tell me that national judges remain sovereign and that European courts
were set up by democratically voted treaisess. true, but | would
simply like to point out that these judges i@t deal afbitrary
power when it comes to interpreting human rights.

| prefer to focus now on the decisions and opitiensmted
Nations Human Rights Come®. It$ 0 en said that such opinions
are “nonbinding,” and this is true. However, it is an illusion to believe
that they have no impact on national jurisdictierfarst President
ofthe FrenclRour de Cassatithre highest judiciary court in France,
Bertrand Louvel, stated in this sense in 2018 that the United Nations
Human Rights Comnhae has also been given “the mispiardifin
of bundamental rights which enables the Cemno express
divergence with the Freur de cassdtiand that “Even if the
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opinion othe Commiee is nonbinding, the moral authority that
it has constitutedhaw factor which can dastbFrench national
jurisprudence.”

is statement was made just the releasehof opinion from
the UN comniiee, which stated that France had violated the principles
ofteligious freedom and nondiscrimination by validating the dismissal
of btwvorker who wore the Islamic veibursery even though the
internal regulation thfe nursery imposed the principkteligious
neutrality.

e French judge issued stielcigion in 2014, four years before
the UN commniiee’s opinion. In the ligHbeftrand Louvel's statement,
we can legitimately wonder whether the French judge’s decision will be
upheld in &imilar case in the future...

Since human rights have become the dominant mode
of discourse, one increasingly faces the emergence of new
rights claims. However, the ieasing number of false claims

of rights can weaken the moral force and prestige of the
human rights. How do you see this side of the coin and what
IS your experience in your country?

As stated in the Wein presentation bbis panel, the UDHR has
presented kision that repels the excesdestlofindividualism
and collectivism. Unfortunately, it seems to me that this was wishful
thinking with regard to the excestmadivatlualism.

In France at least, we are witnessing the developmaditabf
individualism that allows individuals to use the discbhursarof
rights only for their own satisfaction. As Louis-Frédéric Pignarre,
law professor at the Universitarftpellier, writes, individuals are
demanding “legal recognitiotheir smallest desireseir desires
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become demandse individual is placed at the certtes system,
and the group is relegated to the backdround.

e purpose pblitics has been turned upside dda/noltonger
about ensuring the common good, but about providing individuals
with as many freedoms and rights as possit@sulsrigght claims
have become instrumentgec$onal satisfaction.

e desire fothild has, for example, been transcenddughto a
to” abhild, which has notably juedi the developmenbaofrogate
motherhood,i.e., the purchasdeivborn babies.

Following this logic, if we accept this “riglbhttal & could we
then also creatdrght to dpouse?” Aer all, if there is anything
sadder and more painful than the impossillaéityraf children, it is
the loneliness &élibacy. Shoulg@gressive society tolerate the fact
that the ugly are not asaative as the beautiful? Should the state not
also passhew law allowing the purchagaidfcompanions in the

ird World to compensate for this prejudiomeliness?”

According to the French philosopher Pierre Mdherdlaims
ofbight have reached the eriledf extension and have now acquired
suocient legitimacy to oppose any collective millaw has thus
become the slaveiod rights déach individual, rights that express
both enjoyment andigring. e individual now commands all to
recognizthe said siering or enjoyment, i.e., to grabiritlang value
against the law.

is belief in the omnipotencbumhan rights is encouraged by
alvelfare state that is constantly extending its arm over civil society to

4 InPrécis de culturajgue,7th editikmextenso, 2023.

5 ECHR, June 26, 2014, Mennesson v/France and ECHR, January 24, 2017, Paradiso and
Campanelli v/ltaly.

6 Pierre Manerite Droit naturel et les droits de I'(ldatoral Law and Human RigRi&sses
Universitaires de France, 2018).
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regulate every aspedt. d@onstitutional law professor Anne-Marie

Le Pourhiet writes that the government has bdmomeatve self-
service,” Hex-shop.” e state is yielding to the infantilizatigs of
citizens and has become the ser\martiofilar interests, forgey

that the general interest is not the shategbrical and personal
interests. ese personal and categorical interests are necessarily
opposed to the transcendent search for the common good.

We might also ask ourselves whether the prolifeliiese of
rights is reallyiective and possible? According to the French legal
philosopher Michel Villey, “this superabunddmtgoserves above
all to satisfyktream dbnful llable claims which, when brought down
to Earth, leave pémplisappointed and ér, whereas human rights
promise to make them happy and prosperous.”

Alain Supiot, Professohatv at the Universitybidntes and
member dfhe Institut Universitaire de France, writes that today
“rights are distributed like weapons, and may the best rmhan win!”
Knowing that each ibeserightscomes armed with legal action.
Who can judge the intereststhadrs when we know that desire can
be extended indaitely? e judge thereforads himself arbitrating
ablebate between sl individuals and has had to develop principles
of hecessity and proportionality. Such principles will allow the judge
to reach éecision, but will necessarily allow the parties to accept such
abecision...

To conclude on this question, | would like to point out that human
rights, including right claims, were conceived as tools for preserving or
achieving freedom.

Now we see that soméheke claims bfhts can justify the
worst restrictions on our freedom. As pribad,aduring the Covid

7 Alain SupioHomo juridicuSeuil, 2005.
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crisis, &w lawyers—not enough in my opinion, including the Cercle
Droit & Liberté, which | lead—challenged the French government’s
acts imposing the various restrictions we have known during that time
(lockdown, curfews, Covid passes, etc.). Each time, the administrative
or constitutional judge has based its decisions on “right to health” to
justify these restrictions.

And then, to counter what | noted above, it was rather an unlimited
collectivism that was made possible by the right claim...

How, in your view, can one distinguish between true and false
claims of human rights? What are the criteria that a right
claim should meet to be legitimately recognized as a human
right? What role, if any, do cultural, historical, and political
traditions of political communities play in this process? What
is the dominant view in your country?

One othe main problems with right claims is that they can become
monetary rights when thdie&iveness cannot be guaranteed.

Originally, they were moraimbral claim against the government.
Today, they are linked tmancial claim. e beneciary ofinis right
can thus take the government or the local administration to court to
obtain compensation.

In France, for example, someen years agols@called
“enforceable” right to housing was introduced, meaning that citizens
can take legal action to ensure that this riglatiisedy implemented.

Since then, some French local administrations haveetderare
than amillion euros for failing to enforce this right.

One might say that this enforagaisl salutary and will really
encourage the government to make thisieghve. But is it really
fair to introduce rights that nobody feels they owe to anybody and
that only the government will enforce? &ll, the debtortbése
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rights is not all other citizens, but the state, funded by the taxpayer. And
introducing Bew right claim is like givibgaak check to the current
and future taxpayers who will have lialiig obligation in the future.

To avoid this pitfall, the law professor and lawyer Hubert de
Vauplanesimply suggest that these right claims should be reduced to
simple political commitments, to objectives to be achieved. In his view,
all nancial compensation should be rejected by the courts.

Another avenue that | believe shoekpbared is to reserve these
rights only for citizens. Rights claims can only exist if an individual
evolves withinlgarticular group (in Europe, these groups are the
nation-states). ere seems le justication for granting such rights
claim to individuals who pays no economic or historical tribute to the
nation-state, and thugedng them taght for which there is no quid
pro quo.

We also need to ensure that these rights are cleedly de
will leave very'le room for arbitrary interpretation by judges. | am
thinking, for examplefieg UN resolution @fily 2022 that declared
abuman right to ldean, healthy, and sustainable environment. In
France, this right has been establishbahisyitaitional amendment,
but how will it be applied? Whablesam, healthy, and sustainable
environment? Doeduage really have the political, technical, and
scienti c skills to apply sudight?

e nal avenue to be explored regarding the legitimate recognition
offights claims is that subglat should necessarily be democratically
voted for and not either proposed by an unelected international
organization or “discovered” by some judge (national or international)
in the course bhe ohis decisions—sometimes based@sed
interpretation dhe constitution or questionable human rights.

8 Hubert de Vauplafsmdeez-vous, plaidoyer pour J@gudiEditions Premiére Partie, 2020).
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e UDHR was constructed as an integrated document
and the rights as well as the responsibilities contained in it
were meant to be sinterdependent and indivisibleZ Why is it
important in the face of the emergence of new rights claims
and how can it provide guidance to human rights courts and
institutions?

e UDHR did indeed refer to responsibilities, but where are they
now? In practice, | can only see rigistsvdtth noting that even
illegal immigrants have rights stéff@ countries, although they have
no responsibilities (such as paying taxes or respecting the history and
culture ofine host country).

A right can only béaeztive if it is linked witbeaponsibility.
Human rights judges, as well as individuals, need to be reminded that
abght cannot exist without duty and responsibility.

With respect to responsibilities, we also note that the development
of human rights has led tthange in the concepfreédom. We
have moved fronmpasitive vision @ifeedom, which implied the
citizen’s participation in public actionbégative visionfoéedom:
albiision in which the government is necessarily seen as the enemy,
abision that allows the individual to withdraw from society and live
there as Btowaway. His freedom thus becomes indepeitagnt of
participation in politicai@rs. As mentioned above, everyone now
seeks to maximize their own self-interest and to make the nation bend
under the weight ifeir own sekh desires. In the end, we have
arrived at principled opposition between the individual and society
as avhole.

It is important to remember that freedom is not just an individual
power; freedom needsoaial eld in order to be exerciseshchal

eld that must also be protected! | said earlier that national sovereignty
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was being overcome from above and from below, because human rights
recognize only two political neatithumanity and the individual. Yet
politics is based on what lies between these two concepts: peoples,
cultures, families, and nations.

First ofall, it is important to remember that while it is necessary to
protect individual rights, it is also necessary to protect the institutions
that enable those rights to bendetkand those institutions are the
nations and culturesath people.

International texts and treaties already exist to help us in
this endeavor. Take, for example, the Declaration on the Rights
of mdigenous Peoples, adopted byrthed Nations on September
13, 2007. is declaration recognizes “the ridgdit péoples to be
diTerent” and @rms “that all peoples contribute to the diversity and
richness diivilizations and cultures, which constitute the common
heritage diumankind.” Article 3 states that “indigenous peoples
have the right to self-determination. By vitlug mdht, they freely
determine their political status and freely pursue their economic, social
and cultural development,” and Artitbde}s that “indigenous peoples
[...] have the right not to be subjected to forced assimilation or to the
destruction dheir culture.” | would also recall Article 13, which states
that “indigenous peoples have thetoigévitalize, use, develop and
transmit to future generations their history, language, oral traditions,
philosophy, writing systems and literatures.”

It is quite astonishing that suckaration cannot be applied to
Western peoples. Why is that? It seems to me that thbwmsan of
rights that now prevails in the West, and in particular its individualism
and obsession with anti-discrimination, are the main causes.

Secondly andhally, it is high time for the individuals to relearn
how to live ingciety, without choosing only those elements that suit
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them. e common good, like any structuring order, necessarily implies
limits for the individuals.ese limits should not be seen as constraints,
but as the veryst conditions to live in society. As Solzhenitsyn said in
his famous Harvard speech in 1968, “It is time, in the West, to defend
not so much human rights as human obligations.”
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“Legitimate Human Rights Are Natural
Rights: Welfare Rights Dressed Up As
Human Right Are Not”

In retrospect, the UDHR served as a starting point for
a erevolutionZ that has resulted in a continuously increasing
number of international treaties, human rights control
mechanisms and courts. On the other hand, it has become
the lingua franca of almost every discussion of justice, of the
proper boundaries of individual liberties and the contours
of the common good, and of what responsibilities we owe
to one another in society. In the words of the late Jonathan
Sacks, it is the dominant mode of discourse. What are, in your
view, the consequences of this evolution? How do you see this
development in your country?

e UDHR might be said to express both the “common sense” and
“‘common nonsensetind idea dsuman rights in our era. On the one
hand, it is tacitly built upon the recognitisbooimon humanity
as the fundamental grounisdif/idual rights that exist always and
everywhere, regardlesbavflers or the charactebthef national
regime. e ground ddommon humanity is found in hunaare
and as such the idetuniversal” human rights is merglgdern
update ohbore idea diie ancient natural law traditiols. éntirely
harmonious with the understandifigcefo, for example: “And there
will not be dierent laws at Rome and at Athen$ecerdilaws now
and in the future, but one eternal and unchangeable law will be valid for
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all nations and all times.” Inroterds, human rights did not begin
with Grotius.

e UDHR also represenbolation to &ontingent practical
problem: establishinpasis for extending and solidifying the reach
ofimternational law amidst the shadtne éfolocaust and oppressive
rogue regimes that trample the human rights @itizens. ltas
helped to strengthejuasdictional basis for protecting human rights
claims, and it helps to legitimize international tribunals to enforce
actions against human rights abuse (thbthke general charge
offerimes against humanity” at the Nuremberg o€ pfthough
this aspect Hie international human rights regime hascaigni
remaining d culties both in principle and in practice.

While the discourselbafman rights was instrumental in the
relatively benign enddoé Cold War and has been useful in bringing
pressure on abusive regimes, it has also become théoerigaienof
about individual rights—the locuicommon nonsense.” e
UDHR itself reects the problembdintains iix ofwhat were once
understood agaturalrights and purely positive or civil rights. Its
opening paragraphs resembiedern-day versiontoé American
Declaration dhdependence, with itsgaage about the “equal and
inalienable rights&lf members tife human family,” andraning “a
recourse, adagt resort, to rebellion against tyranny and oppression.”

e individual rights enumerated inrgigwenty articles resemble
the American Bill Bights, the British common law tradition, and
other due process protections cémtiiaéral democracy in its various
forms. ese natural rights form the balamsited government and
require government to treat all individuals equally and consistently.

ere are other speciprotections for property rights, copyright,
and patents similar to the emated protections found in the US
Constitution.
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But later enumerations elide ipasitive rights,” that is, rights
that createtiuty otpovernment provision whose scope and limits are
unclear. For example, Article 22 reads in part:

Everyone, aslbaember dfociety, has the right to social
security and is entitled to realization, through natmmal e
and international co-operation and in accordance with the
organization and resourcdémolf State...

is article is ambiguous, as the clause “in accordance with the
organization and resourcelpamh State” implies that the basic
economic fact ¢arcity diesources might limit the enjoymdhisof
“right.” Does an individual posstasaan right” if its enjoyment or
protection depends upon the relative availaljlityliofresources?
Likewise, Article 24 reads:

Everyone has the right to rest and leisure, including reasonable
limitation ofworking hours argkriodic holidays with. pay
(Emphasis added.)

“Holidays with pay” presumes that someone is employed at
alemunerative job in thist place, which is clearly not the case with
lesser developed nations where hundimdboois opeople live

in dire poverty, with no steady, organized work from which to enjoy
apaid vacation. Is havijmpelundamental human righte UDHR

calls for precisely this, along with other welfare state guarantees, in the
immediate sequel, Article 25:

Everyone has the right bbaadard diving adequate for the
health and well-beindpofiself and bis family, including food,
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clothing, housing and medical caraecessary social services,
and the right to security in the evéneafiployment, sickness,
disability, widowhood, old age or other |&gklibfood in
circumstances beyond his control.

Nearly every modern industrialized natioffsbagbsafety net” with
provisions for most or all the idapons mentioned here, but their
level and extent varies widely, isndidely accepted that ill-designed
programs can sometimes do more harm than good. Is scaling back
asocial progranbaman rights violation? Is th@reaiple by which
the inadequacy gdvernment provision constitutegmaan rights
violation? ere is no guidance on this question from the UDHR, nor
can there be, for reasons explairses$wers to questions 2 and 3
below.

One hint can belered, however: neither the UDHR, nor similar
contemporary rights declarations, callrightato transportation.”
Most modern cities provide mass transit—buses and trgis chie
to one degree or another, and yet nthrezo€an possibly meet the
mobility needs bleryone. Why is there no “human right” to mass
transit?

Since human rights have become the dominant mode
of discourse, one increasingly faces the emergence of new
rights claims. However, the ieasing number of false claims

of rights can weaken the moral force and prestige of the
human rights. How do you see this side of the coin and what
IS your experience in your country?

e popular domainboiman rights has becorbel@é opromiscuous
special interest demands that any and every particultrdieraa
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be conceived should be considdredran right” A good example

of the promiscuous usdaoman rights claims in the United States

can be seen in San Francisco, whose government about twenty years
ago declared free, citywide Wi-Fi tdftledamental human right.”

But when the city government investigated the cost and complications
ofproviding free citywide Wi-Fi, this human right was quietly dropped,
as the cost and security challengashofisystem were found to

be prohibitive at that timee idea was quietly dropped, though as
broadband costs have fallen Sanisco and other California cities

have extended some free Wi-Fi to many poor neighborhoods. But it is
far from universal, and it is no longer consitiaredha right.”

e unrestrained and ill-ded domain #fuman rights has
encouraged its extravagant overuse, as declaring something to be
athuman right” is thought to put the endeyond debate. Human
rights claims creatbdeafacto duty gbvernments to realize the new
human right through positive or aptiwésion. Human rights claims
are usually describedima'@r obome urgency, this having tleete
ofiemoving policy responses from the ratiibefation and debate.

How, in your view, can one distinguish between true and false
claims of human rights? What are the criteria that a right
claim should meet to be legitimately recognized as a human
right? What role, if any, do cultural, historical and political
traditions of political communities play in this process? What
is the dominant view in your country?

ere are three way#sisfinguishing true from false human rights
claims.

First, dslear revival tiie old vocabulary and understanding
of baturalrights—such as freedorbpafech, freedombohscience,
and so forth—as distinguished from positive (contractual) rights
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or civil rights, such asght to gension, Eght to health care (in
many countries), iers dnelpful distinction. e natural rights
foundation orients government to protecting individual rights chie
bynotinterfering with the—what Isaiah Berlin stigmatized as “negative
liberties.” In other words, natugiltsi prescribe limited government.
Positive rights create duties and obligation for government to provide
resources to satisfy human rights claims.

e dio culty with the unconstrained versiomnedn rights that
is dominant today can be grasped by noting that while old-style natural
rights (such as freedorBpfech, conscience, assembly, etc.) can be
secured by the simple stdpeofjovernment not interfering with the
choices dfee individuals, human rights to the providamifare
state goods are inherently insecure. Human desirestararnal
the list oboods that can contribute to the happinessarshing
of mdividuals is equally expansive, while resources aret&ot in

e tacit premise lwfuch ofour human rights discourse shares

with classical Marxism the idea that scarcity is not inhesent.
treating human rights claims for welfare provisions as both possible
and necessary is essentially to promise Heaven oni€artue
of thinking about human rights represents the emancighton of
human will, unconstrained by any material or moral necessity.

is leads to the second usable distinct®rmpromiscuous
overuse diemands for any good thing that can be reconceived
as dundamental human right confeselsandmeans eend
of kegitimate government, as the UDH—following the Declaration
of mdependence—implicitly includes, setmure the natural rights
ofindividuals. Health care, housingsjqes, paid vacations, and other
material benés are all good things, butnaent the proper ends
of government. While natural rights are absolute or unequivocal (or
nearly so—Aristotle would qualify this statement), the nileans of
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welfare state are subject to deliberation, debatés teadeprudence.
Put direrently, there is no tradéetween the rightbohscience as
opposed to the right to health care or housing, which will always be
constrained by limited government resources and competing policy
priorities.
is leads to the third usable distinction: any didimrofin

right” that requires government to transfer resources from one party
(generally taxpayers) to another idmaotdamental human right, but
awelfare state berte e policy may well be laudable and contribute
to improving overall social welfare, but this is an evaluation that should
be conducted as an exercidenodcratic deliberation rather than as
atategorical human right that, byitien, aempts to raise the claim
above democratic deliberaind accountability.

In one sentence: legitimate human rights are natural rights; welfare
rights dressed up as human right are not.

e UDHR was constructed as an integrated document
and the rights as well as the responsibilities contained in it
were meant to be einterdependent and indivisibleZ Why is it
important in the face of the emergence of new rights claims
and how can it provide guidance to human rights courts and
institutions?

e UDHR and its cognates can retain their usefulness if they are
applied in ore restrained manner and, moreover, consistently.
Paradoxically, the reorientatidnuafan rights towardnare solid
grounding requires that it be walyersaln practice, the concepts
of buman rights are applied very inconsistestliyrench political
philosopher Pierre Manent observed in his\boglkl Law and
Human Right80n the one hand, we are told that human rights are
ahbgorously universal principle, valid for all human beings without
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exception; on the other, we are told that all ‘cultures, alifevays of
are equal and any tendency that would even consider the possibility
of kanking them according to some moral standard, wdmicthbe a
of Biscrimination, and thus that any judgment in the full sense would
be an aack on human equality.” For example, many human rights
activists aack Western nations that do not have what they regard as
suociently robust protections for LGBTQ rights, but they are silent
about the conscious oppressibGBTQ people in Islamic nations.

is familiar cultural relamirepresents the transmutatithre of
understanding bfuality in the older natural rights tradition; today,
equality has yielded to “equity,” understood as equal outé®mes.
is an impossible project, and it risks the trivializatioranfrights
properly understood.
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“Within the EU the Minority Rights Within
Are Simply Swept Under the Carpet”

In retrospect, the UDHR served as a starting point for
a erevolutionZ that has resulted in a continuously increasing
number of international treaties, human rights control
mechanisms, and courts. On the other hand, it has become
the lingua franca of almost every discussion of justice, of the
proper boundaries of individual liberties and the contours
of the common good, and of what responsibilities we owe
to one another in society. In the words of the late Jonathan
Sacks, it is the dominant mode of discourse. What are, in your
view, the consequences of this evolution? How do you see this
development in your country?

First, | would like to talk about the starting point because in my
view, if we want to examine in any meaningful way the consequences
of development, andB@ingarian development in particular, then
understanding that is essential.

People are unaccustomed to considering the contextual aspect | am
now focusing on because it seems so natUdddHR was delivered
into alather black-and-white context followgngad victory at the
end ob¥/orld War. On the one side were the mighty victorious powers,
and on the other the losers, who had capitulated unconditionally. On
one side, human rights stood triumphant, while on the other there
were horrendous, inhuman violatiobghdé. In my opinion, this
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incontrovertible duality has in some regardbgdti&e impact on

the subsequent developmehtiofan rights. On the one hand, it has
motivated and continues to matiiratividual political actors to dress

their own needs and interests as human rights, becausivay such a
they are sometimes able to endow unquestionable legitimacy to what
are in truth particularistic aspects. On the other hand, human rights
gained an imperialistavor by emerging from domination in World
War. In consequence, those in positiposvef have the ability to
enforce certain aspecpoafer throughsabtle reorganizatiortbod

hierarchy dadividual human rights, that is, byrghtheir emphasis.

is can be seen when, within the European Union, theé cadire di
issues concerning ethnic and rymaghts are simply swept under
the carpet and the focus is placed instead on othehtypas of
rights and legal needs.

As far as Hungarian development is concerned, while it is quite
individual, it does to some extent share the main tendiirforesenf
COMECON states. One thing that this region shares is the experience
oftitizens living for decades uniggime in which human rights were
supposedly promulgated, yet in reality the oppositewthe case.

As aesult, in the societigeeted there is greater distréstiations
that refer to human rights, akidéoflistance-keeping and critical
a'itude prevails. is naturally meanmare conservative stance is
taken, which is nopeblem in my view, indeed it is an important
key to healthy, organic development. Another important characteristic
feature dlungary is that during the charipe pblitical system in the
early 1990s, the impositidimneiule daw excluded any opportunity
in public life ggeaceful confrontation between the accumulated social
tensions.

e fact thatkmall elite bodylafvyers, the Constitutional Court,
came to decide omwamber obiery important issues (such as the
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crucial maers ofestitution and accountability for the wrongs that
had been done) contributed to the division and seemingly intractable
political db culties present in Hungarian society today.

Since human rights have become the dominant mode
of discourse, one increasingly faces the emergence of new
rights claims. However, the ieasing number of false claims

of rights can weaken the moral force and prestige of the
human rights. How do you see this side of the coin and what
IS your experience in your country?

As | mentioned above, one consequdtremgthening human rights

a er World War Il is that particular interest groups seek to assert their
otherwise legitimate interests universally within the cdhiext of
discourse on human rightey take advantagdhef triumphant
expansion dliuman rights, both geographically and materially
(guaranteeing our human rights in an increasing nénebsrdife),

which is an achievement in human histingwar importanceisit

perfectly natural that many people want to sail on the same wind as that
triumphant achievementat, in itself, is ngbrablem; however, we

should recognize that we do not necessarily have to ensure each and
every group’s interest through the mdaunsanh rights.

As far as Hungary is concerned, the fact that ethnic minority
rights have become marginal in EU human rights discourse certainly
does not help in strengthening EU identity, for examplaurage
to deal with the real ethnic problems at the EU level is lacking.
political cost dhis would be too great: just thinkhefSpanish
government’s resistance to the aspiratisg®pél autonomy there.

Is is particularly painful in the cdbengary, which stands out as
one othe few nations for which there has been kenyitigation
ofthe unjust consequencdh®ind dihe World War. Slovakia and
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the Czech Republic gained their independence, tedlartreated
Yugoslavia disintegrated into separate sovereign successor states
(partly nation-states), Ukrainedmee independent, and German

unity was achieved. In contrast to these things, no substantive, large-
scale political adjustments were made in connection with the situation
ofthe Hungarian minorities abroad. Indeed, in Slovakia, for example,
the BeneS Decreasverely discriminatory against Germans and
Hungarians—emain in use as legalsdmseourt proceedings. One

ofthe big promiseshiiingary’s accession to the EU was the “opening
ofborders,” which could have peacefully contributed tdetinese

ofthe situation diie oppressed Hungarian minorities.dream has

not been realizeds@urce dfjreat pain for us Hungarians, and for
anyone who respects human rigiisree dthame.

How, in your view, can one distinguish between true and false
claims of human rights? What are the criteria that a right
claim should meet to be legitimately recognized as a human
right? What role, if any, do cultural, historical, and political
traditions of political communities play in this process? What
is the dominant view in your country?

Here again | would like to refer to my earlier commehtsulis a

of the black-and-white starhofman rights, it is veryodult to
distinguish between “true” and “false” human rights, both in theory
and in practice. e theoretical diculties are caused by the false
appearance @fiquestionable truth surrounding all claims that can be
articulated as prima facie human rights issusscognition éfl

new interests as human rights seemshatbek new step in the
triumphant expansionbofman rights. Ar all, human dignity is
theoretically the common, natural basis for all human rights and other
human needs. Kant’s conceptibarofin dignity (the prohibition
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ofthe objectication dbumans) is so abstract that any human impulse
can easily be assumed tdbman right.

In practice, the distinction is terribbcdit because human rights’
needs always prevailipegi c, social, political, and economic context.
In this sense, human rights are not universal, since they can only acquire
their true, actual content gpecic life situation. Akeault, it is not
necessarilypaoblem if the actual conteréifgdrticular human right
diters slightly in twoidrent countries, even within the European
Union. In order for law, and more spaty for human rights, to be
efectively enforced in any given community, it is useful to take into
account the cultural and socia@rdnces between legal systems when
legislating and applying that law.

| see that the dominant political view in our country represents
almore cautious #ude, and it endeavors to ensure that new needs can
be organically integrated into the legal syseefocus is currently
on the human rights protectida@earlier constitohal institutions
(marriage, parent-child relationship, etcis more cautious
perception is partly due to the factors | mentioned earlier: Hungarians
are more sensitive to new legal demands from external power centers,
as desult ofneir bad historical experiences.

is is further imenced by the fact that, over several centuries,

Hungarian sovereignty was only able to exist partially in the form
ofékind oflegal separation, for example within the Habsburg Empire.
For this reason, the external charthe &éindamental legal and
constitutional order is stillnare sensitive topic in Hungary than
perhaps elsewhere in Europe.
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e UDHR was constructed as an integrated document
and the rights as well as the responsibilities contained in it
were meant to be sinterdependent and indivisibleZ Why is
important in the face of the emergence of new rights claims
and how can it provide guidance to human rights courts and
institutions?

is is an extremely important question. | am convinced that the spirit
ofthe UDHR and the new Hungarian Fundamental Law [constitution]
are very close to each other, both in tdsumsaof dignity and human
rights

Article 29 dihe UDHR states that the individual has obligations
toward the community and that the free and full development
of personality can only be conceived withmraunity framework.
Article O othe Hungarian Fundamental Law echoes this, according
to which “Every person is responsible for himself or herself and is
obliged to contribute to the performaritatefand community tasks
according to his abilities and opportunities.”

It is my belief that the emphasis on the btk afmmunity
and the embeddinghboé enforcement bfiman rights within the
community correctly indicates the directitme aburt’s application
of law, even if it does not provide truly substantive help en speci
cases. fer all, while it makes the courts sensitive to the consideration
of bommunity aspects, and calls Kmdaofbonsideration, it fails
to record any specitest or objective content. | think that is right,
because this regulation gives the coodi#stiroom to maneuver to
prevent new human rights claims appearing in the legaleade as a
of mbbying by interest groups, but rathdessitaofenuine social
expectation or acceptance.
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“The Pursuit of New Rights Arises from
aBecline in Robust Political Discourse on
Contentious Legal Issues”

In retrospect, the UDHR served as a starting point for
a erevolutionZ that has resulted in a continuously increasing
number of international treaties, human rights control
mechanisms, and courts. On the other hand, it has become
the lingua franca of almost every discussion of justice, of the
proper boundaries of individual liberties and the contours
of the common good, and of what responsibilities we owe
to one another in society. In the words of the late Jonathan
Sacks, it is the dominant mode of discourse. What are, in your
view, the consequences of this evolution? How do you see this
development in your country?

In my opinion, the issue does not stem from the laniguage of
rights itself: especiallgathe Second World War, the UDHR and the
doctrine represented sigaint achievement that have contributed to
decades pkace and prosperity in Western societies.

e true challenge within the human rights revolution lies in the
transformation diie grammar and vocabulabpotitical and legal
doctrines that we have witnessed/experienced over the decades, and
particularly in our current postmodern times. | will try to address
this issue in three steps that generally concern constitutional systems,
including the Italian one.
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e rststep concerns the individualizatiomain rights doctrine.
Over 30 years ago, Mary Ann Glendon caution éawhkreguage
of human rights emerged at the etigk dfvenieth century, placing
individualism at the headtefhuman rights doctrine and promoting
the individualist legal claims as the main dagal ehange. is
was not the original understanditiigedDHR. As highlighted in
the summary iis conference through Eleanor Roosevelt's words,
“the universality bluman Rights is rooted in small towns, villages,
and local communities.is implies that the universalityuofan
rights was initially founded on the sebsenofunity that people
share, rather than on the rolsotdted individuals within society.
However, this is no longer the prevailing perspective, and Roosevelt’s
original sentiment seems to have been lost: the univéxsaléy of
rights is now anchored in individualistic claim8istodtad notion
of bondiscrimination.

e transformation thle fundamental coretité human rights
doctrine has yielded at least two noteworthy consequences. First, it
has resulted in the impoverishmdgmolidical discourse, as Mary
Ann Glendon noticed. Secondly, it has given rise to legal and political
theories, namely cosmopolitanism and supranationalism. And this
brings me at the second step.

Cosmopolitanism, supranationalism, and globalistg swi
emerged as cornerstonéisegbostmodern era, signifyipanasition
from “solid” to “liquid” times. Consequently, thiteshio the waning
in uence dfaditional structures angtitutions, resulting in the
diminishing signcance damilies, communitiesd even nations
as the customary sourcdproper identity recognition,” to borrow
akerm from Charles Tayloris political transformation also gave
rise to dsychological fragmentatiobatective identities. In the
postmodern understandindpehtity, there iseirong emphasis on
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inner voices and authenticity, concepts intimately linked to individuals’
perceptions akality.

An illustrative example can kgleton this transformation: when
| was &hild, my dream was to own the soccer jdrgefavbrite
team, Inter Milan, because | aspired fmabecdine team’s identity.
However, today’s children exhibitiarent aitude. ey are less
concerned about supporting spetams and more interested in
owning the jerseysbefowned players.eir allegiance is not just
to Inter Milan or Ferencvaros, but rather to individual players like
Cristiano Ronaldo or Messey no longer celebrate their city’s team
victories but focus on the personal achieventieatno$t famous
players. eir sense belonging has skd from team victories to
personal individual gains.

From aociological pointkw, this postmodern revolution has
given rise to the postmoderr onthat forms the cordhef identity
politics phenomenon: “be yourseltl reclaim your identity in the
public space, marking youeince from others.” A new grammar
of buman rights stems from this postmodern conception, altering the
concept dhondiscrimination and the quest for inclusionbirdach
political community.

Another example from the O&dt help us to understand the
political outcomes tiis sociological change. During the 1960s, the
American Civil Rights movement leveraged human rights doctrine to
advocate for equality and social justice for African Amergcans.
aspiration for inclusion was epitomized by Martin Luther King’s famous
speech “I Havebaeam” at the Lincoln Memorial. Today, the Black
Lives Maer (BLM) movement continues the struggle against brutality
and violence targeting Black individuals; however, while Martin Luther
King aimed for the inclusioBlaick people in American society,
BLM emphasizes the distinct identities wiembers, demanding
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recognition diheir diferences from the broader sociaty.shi
fundamentally alters the concamjuility as inclusion withimde
political context. is dilering approach becomes evident when
we consider some BLM activists’ calls for the renbooahas
Jeierson’s university statues due to his histblyvasoavner while,
in contrast, Rev. King famously quotadas Jerson’s words from
the Declaration bfdependence to advodateequality and liberty
across the nation.

is brings us to the third step. Addressing this perspective,
Cosmopolitanism aims to establisFsh foundation for the global
political order, rooted in lidleconstitutionalism and twe& grammar
of bights, transplanting ttieck normatitbeory ohuman rights
into athin political and sociologmaext. Moreover, the emergence
of lWentity politics in the contemporary global landscape, within the
context okhe postmodern world, posébrect challenge to the
foundational principleshbieral constitutionalism. By emphasizing
the distinctivenessbpfecic groups in the pursuieqgiiality and
nondiscrimination, the alliance between identity politics and human
rights has led téfa ofpower from representative institutions to both
domestic and supranational judiciarisgophenomenon has led to the
emergenceWwhat is commonly referred duastocracyCourtocragy
resulting in two sigieant consequences. First, it transforms the theory
of liberal constitutionalism inb@o-constitutionalism, uhlseg
the established balancpasiers enshrined by the principieeof
separation gowers. Secondly, it reshapes the language and decision-
making approachjmifiges, who now consitiee psychological and
emotional impact thfe human rights doctrine.

Since human rights have become the dominant mode
of discourse, one increasingly faces the emergence of new
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rights claims. However, the ieasing number of false claims

of rights can weaken the moral force and prestige of the
human rights. How do you see this side of the coin and what
IS your experience in your country?

In my perspective, the challenigghtd claims, including those related

to new rights, extends beyond merely determining what is true or
false. llevolves around the fundamental question that constitutional
law confronts withirdaeral democracy: who decides? As observed
previously, in the postmodern era, the langbageaof rights,
particularly when it pertaingigéav rights claims, is predominantly
articulated through the voicgmdies. But as Justice Scalia argued
several years ago, “Why we judges are déRzequettions? What

did I learn in Harvard Law School that gives me more insight than
other ordinary citizens? Judges have not speccdtoumafor that.

| believe in natural law. But | believe théémaoaracy is up to the
people, not judges, to decides if abortion, or euthanasia, or homosexual
marriage could become latlveofand.”

In other words, the pursulve# rights, whether valid or not, arises
from abhi in the languageboiman rights anddacline in robust
political discourse on contentious legal issisegansformation
becomes evident when we consider the promirspems ofegal
mechanisms in our present-day systems.

First, since the advenb@iv constitutionalism, the judiciary has
been promoted as the primary arengefcting changes in the legal
system. Admsult, somethie most pertinent and contentious political
controversies thadlemocratic society can face are now resolved by
constitutional and sometsspranational judgess theory has
given rise to the legal phenomeniinatégic litigation, as creating
alobust body @hse law has proven to be nmieatiee than seeking
votes in the political arenas phenomenon has also madethse of
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so-called “Judicial Dialoguelmieahanism through which legal
arguments are transplanted from one legal system to another, providing
national judges with new arguments to decide disputes. Consequently,
this shi has redirected legitimate demands for public recognition
away from the democratic politicalgss and toward constitutional
adjudication, contributing to the “litigation boom” in our society.

Secondly, new interpretative theories emerge. Constitutions are
no longer seen merely as rigid legal boundaries for political discourse;
instead, they are regardedetsaf)eneral principles that judges can
adjust to align with the evolutidmoial consciousness. By employing
modern legal instruments likgpprtionality and reasonableness
tests, judges are advocating for judicial supremacy over constitutional
supremacy. is phenomenon is referred to as living constitutionalism
in the United States, but it has also gained prominence in Europe,
as underscored by the former presiciet Itdlian Constitutional
Court in 2019: “Yesterday, in the modern era, judge’s job was to adapt
the fact to the legal rule usimgiecdeductive syllogism. Today, in the
postmodern legal era, the jhdgdo understand the facts behind the
case law (...) and adapt the legal rule to thesdifiacksaking for
the more adjust solutione judge’s job is therefore materializing into
ajrocess ddventiofin-ventio, which in Latin designs the'lacicifg
in the reality”] that is opposite Byllbgism because it involves not
only the logic and rational abilitidheofudge, but especially his
axiologic abilities such agtion, perception, comprehension.”

It becomes clear why, as | mentioned earlier, judges are now
taking into account they@sological and emotional raraiions
of the human rights doctrine. By seeking public acknowledgment
of Bi ierences, identity politics areispithe court’s legal arguments
away from tangible injuries to the rigtite applicants and toward
the subjective perceptiolwbunded identity.
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An illustrative example from my country could provide valuable
insights into this transforimat In the well-known cashauitsi v.
Italy, the Second Sectiorih&f European Courtlifiman Rights
(ECHR) argued that displaying the cxuai Italian classrooms was
deemed unlawful because it “may be emotionally disturbing for pupils
of bther religions or those who gofe religion.” Although this
ruling was later overturned by the Grand ChalmMveyears later,
it serves as an examewfdeeply the narrativiaentity politics
has inuenced the legal reasonipglgés. is case introduced into
the legal arena the notiothefright not to beiended, boncept
not explicitly established by any constitution. As Michael Sandel has
pointed out “Judicial narratives are capdideeafng questions
of meaning and identity into questiobguadlity and fairness.”

How, in your view, can one distinguish between true and false
claims of human rights? What are the criteria that a right
claim should meet to be legitimately recognized as a human
right? What role, if any, do cultural, historical, and political
traditions of political communities play in this process? What
is the dominant view in your country?

Once again, from my perspective, the issue does not revolve around the
validity oflaims but rather on the increasingly blurred lines between the
political process and judicial acition. New constitutionalism and
juristocracy presenbigni cant challenge to onéheffoundational
principles diiberal democracy: the separatidppwers. ose

theories have turned judges from being the “bdheheist into

active participant tbie political arena, simg them from negative
legislator to positive ones. As Pierre Manent not¢edefnhocratic

system which rested dmrdain equilibrium between executive power

and legislative power tends to be substitutdydtgna which is
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dominated by&zd ered and dused judicial power which derives its
legitimacy from itself.”

| would like to provide an example from ltaly where the
Constitutional Court has encroached upon the rdadnislafive
power, notably in the well-known Cappato Case (ICC, 207/2018).
Marco Cappato, an Italian deputy, assisteetaly injured person in
ending their life by driving themBwias clinic that performs assisted
suicide. Upon his return to Italy, Cappato faced indictment because,
under the Italian penal code, assisting someone in taking their own life
is considerecbeme (art. 580 c.p.).

e case reached the Constitutional Court that ruled for

the unconstitutionality of art. 580ih& Italian Penal Code.
Since constitutional judges could ndtaspecic clause in the
Constitution, they adoptedsubjective-individualistic approach,
deducing from the self-determination principle (as general and
vaguely dened right to liberty)banstitutional right to die under
certain conditions. Furthermore, constitutional judges called upon
the Parliament to padsleamending the criminal codenohg in
their decision the conditions and the procedures for this new right.
In doing so, the constitutional judges invoked the vague principle of
“loyal collaboration between powers,” not established by the Italian
Constitutions, even creatibgwa decision-making technique. In sum,
ICC a) introducedt®ew right into the legal system; b) delineated the
conditions and procedures for enforcing this right; and c) called upon
the Italian Parliament to formalize its decision thimewghpeece
oflegislation. e ICC decision suggests that the tolestitutional
judges has evolved from being the guardimmsaifstitution to
becoming the guardianthefparliament: paraphrasing Chief Justice
Roberts’s famous dissenting opinidbengefell v. Hodgeko do
[you] think [you] are?”
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e UDHR was constructed as an integrated document
and the rights as well as the responsibilities contained in it
were meant to be einterdependent and indivisibleZ Why is
important in the face of the emergence of new rights claims
and how can it provide guidance to human rights courts and
institutions?

To reestablish the human rights doctrine, | think it is essential to
heed the wordsBRbosevelt that you highlighted in your summary:
“universal rights begin in small places close to home (...) Unless these
rights have meaning there, they hd/enkkaning anywhere.”
is implies that at the supranational level, we should employ

legal tools such as subsidiarity and the mdagprecfation to
assist judges in restoring the proper balance between the universality
of bghts and the historical traditibias each member state follows
in their enforcement. As Mary Ann Glendon has argeredll,“a
rights emerge from culture; rights cannot be sustained without cultural
underpinnings; and rights, to tectve, must become pabBach
people’s way e

On the domestic level, it seems imperative to restore the proper
and clear boundaries betweengabldiscourse and constitutional
adjudication. Postmodern liberalismersudibrm oftconstitutional
presbyopia” because, in its purshimphasizing the universality
of bghts, it has lost sighthef boundaries pbwers. By shing the
arena dbon ict resolution from the realrpafers to that bghts,
new constitutionalism has favorgatedominantly dialectical
approach overdalogic one. rough court’s rulings, it establishes
the supremacy e perspective over othersnaat the expense
of Bialogic reconciliation @iagreement. But in the democratic
interplay opowers, dierent positions should have the opportunity
to coexist withinl@dommon frame, debating their arguments in
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apolitical arena. Restoring the separapowerfs, therefore, involves
ensuring the independendiefudiciary, as it is impossible to sustain
abonstitutional democracy without indeget judges. However, it

also entails curbing the powdisedfonstitutional Court, reverting

them to their original job: to say what the law is, not what is ought to be.
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National
Sovereignty,
Subsidiarity and
Human Rights



THE MODERATOR’'S FOREWORD

Re ecting on the 75th anniversabjeofdoption dhe UDHR,
this profound conference panel eptbe intricate, albeit essential
interplay among national sovereignty, subsidiarity, and human rights.
Featuring well-respected panelists from three continents, the discussion
delved into the historical, contemporary, and future dimethsisas of
pivotal concepts and their interrelations.

During the discourse, the pstsedelved into the sigr@nce
of mational sovereignty and the essential méicof-states in
upholding human rights.ey also examined how the interpretations
of bubsidiarity and national sovereignty have evolved over the 75-year
lifespan dhe UDHR. Furthermore, the experts contemplated the
notion ofaniversality and speculated on the evolving understanding
of bubsidiarity and national sovereignty in the years ahead.

e engaging and insightfulepaliscussion yielded several
noteworthy insights: the intricate connection between national
sovereignty, subsidiarity, and human rights emerdmhtasl a
theme. HEective governance necessitddicGate equilibrium
between respecting the sovereighitiohs and safeguarding the
inherent rights dfdividuals. But human rights shall not be perceived
as dinary structure between the state and the individual: it requires
the understandingtbé relationship béimans within@mmunity
and society that ultimately enables the personal development and
liberty ofall individuals. Among the major conclusitires dinel
discussion was that these fundamental concepts mustatemoain of
importance to ensure draive response to the evermore challenging
global landscape.
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e conference panel on the 75th annivertiaeyUDHR,
exploring national sovereignty, subsidiarity, and human rights, served
as dlatform for Hiverse array dices to participate ithaught-
provoking discourse.e wisdom shared by the panelists underscored
the enduring relevancdhalse concepts in an ever-evolving world
and amidst new challengesveAsavigate the complexitidheof
twenty- rst century, the nuanced interplay between sovereignty and
subsidiarity should continue to illuminate our path toward the genuine
recognition and realizatiobwhan rights.

Gabriella Erdi
Student d§ICC
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“In Reality, the State Is Necessary
to Realize Human Rights”

e theme d@bday’s conferenceReScuing Our Inalienable Rights
Needless to say, it is our very basic and common recognition that
everyone in the world has certain inalienable rights. We are all born
with certain fundamental rights nbeamevhere we are born because
these rights are universal.

Today’s conference is held to commemorate the 75th anniversary
of the adoption dhe UDHRthat took place in 1948.eA the
indescribable tragedie®d\afrld War I, including Hiroshima and
Nagasaki, that occurred in many péints wbrld, it was none other
than this Declaration that was adopted tontdhese inalienable
rights. As is known, Article 1 stipulates that “All human beings are
born free and equal in dignity and righag. are endowed with
reason and conscience and should act toward one arkghér in a
of brotherhood.” Yet, there is no disagreement that, while these rights
are extremely important, every right is not considered to be absolute
or completely unlimited. For example, freedmxpregsion is an
indispensable right for the realizatistbeafiocratic society; however,
it is evident that this right comes with certain limitations. In fact, Article
19 paragraph 3iéInternational Covenant on Civil and Political Rights
emphasizes the restrictions on freedapretsion and speaily
enumerates the following reasons: “(a) For redpectigiits or
reputations dithers” and “(b) For the protectiohational security
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or ofpublic order, or plblic health or morals.” It should be noted
that the laer reasons are, by nature, asserted and invoked by those
who exercise public power under the ndtat¢ecsovereignty for
the interests bie political community. We must always be vigilant
against the abusdstate power from the constitutional poiane\wf
Violations dbuman rights as universal rights can occur anywhere, as
Eleanor Roosevelt remarked in 49%8llows: “do universal rights
begin? In small places, close to home—so close and so small that
they cannot be seen on any mdbps wforld.” We must candidly
acknowledge that veryen, voices seeking human rights protection
in small places are not easily heard by those who exercise state power.

Jacques Maritain and human rights: how to relate human rights
to the state and the politicahmunity is the most fundamental
theoretical issue when contemplating human rights protection. | would
like to refer to Jacques Maist#ought on the individual, state, and
the political community in order t@ct on the issue. Jacques Maritain
was &rench Catholic intellectual afmmb@ omist philosopher
ofthe twentieth century.

It is well known that Jacques Maritain’s humanist idea based on
personalism played an important role in theglocess tife
UDHR. e foundational dréor Article 1 tife UDHR was presented
by the French legal scholar René Cassin, who seremthasdhe
dra ing comniiee ofne UDHR chaired by Eleanor Roosevelt. Cassin
was awarded the Nobel Peace Prize in recodmgiocontfibutions in
1968. Iis remarked that “It appears that Maritain’s intellecteiate
on Cassin was marginal, without diminishing Cassin’s support and
esteem for his fellow countryman and Christianity” (Pedro Pallares-
Yabur). Maritain’s central idea vipsliéics obommon good and
fraternity,” with human dignity and rights at its core.
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As for the relation between individual and society, unlike Immanuel
Kant's perspective, Cassin did not start with the isolated individual, but
rather, he assumed the social natwienahs and took aseatral
starting point the unity ible human family, understanding the
relationship diumans within society. According to Cassin’s viewpoint,
the purpose @bciety is to enable the personal developiaknt of
individuals. He did not perceive human righitenasyastructure
between the state and the individual; instead, he regarded humans as
members ditermediate groups such as diverse communities in the
society, demanding that these entitieshiday @ant role alongside
the state (Yuko Osakada).

In his book titleldan and Stapeiblished in 1951, Jacques Maritain
engages inbamprehensive framework concerning sovereignty, state,
society, community, and gowvenmtal institutions, and positions
human rights within this frameworkrefore, it is worth referring to
his work for@mprehensive perspective to engage with the questions
given by the conference organizer.

First, he drawsbatinction between “community” and “society” in
the following way. “Both community and society are ethico-social and
truly human, not mere biological realities bBoinaunity is more
of @tyork obature and more nearly related to the biologozaétya
is more déwork oteason, and more nearly related to the intellectual
and spiritual propertiedr@dn.” And he remarks that “the Nation is
abommunity, not&ociety. e Nation is onetibE most important,
perhaps the most complex and letengommunity engendered by
civilized life.”

Secondly, as for his clasgion about “society,” he says: “In
contradistinction to the Nation, both the Body Politic and the State
pertain to the orderafciety, even society in its highest or “perfect”
form.” By “Body Politic,” or according to his alternative phrasing
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“Political Society,” Maritain is probably referring to what is more
commonly expressed as “Political entity or collectivity,” and state is
“governmental organizations.” For him, “Not only is the national
community, as well as all communitilee nétion, thus comprised

in the superior unity e body politic. But the body politic also
contains in its superior unity thelyamits, whose essential rights

and freedoms are anterior to itself fmulti@icity obther particular
societies which proceed from the free initidiitveeo and should

be as autonomous as possible.”

e crucial point bfaritain’s argument is the questitrhefe
authority comes from. He explains, “Since in political society
authority comes from below, through the people, it is normal that the
whole dynamism ldithority in the body politic should be made up
ofparticular and partial authorrigag in tiers above one another, up
to the top authoritythie State.” So, the state he envisighgaistic
and multilayered one. “State” in his argumebgt“emstitutions
combined into mpmost machine.” lb@mmon expression, “State”
is abet opovernmental organizations. Furthermore, Maritain explains
that the state is “an agency entitled to use power and coercion, and made
up ofexperts or specialists in public order and welfare, an instrument
in the service bfan.” He contrasts “instrumentalist” theory and the
“despotic notion difie State” and criticizes tHedand supports
the former. Under the “instrumentalist” theory, the state is only “an
instrument dihe body politic, subordinate to it and endowed with
topmost authority not by its own right and for its own sake, but only by
virtue and to the exteribefrequirementstné common good” while
under the “substantialist” or “absolutist” one, “the Skatbjesta
ofbght, i.e., moral person, and consequenthoe.”

Maritain’s thoughts on “sovereignty @y aadical: “Sovereignty
means independence and power whgdparatetyrtranscendently
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supreme and are exercised upon the body pailiaoven the

eyes dabound political philosophy, there is no sovereignty, that is, no
natural and inalienable rigltaioscendemtseparatsupreme power

in political society. Neither the Prince nor the King nor the Emperor
were really sovereign, though they bore the sword andutes a

of Bovereignty. Nor is the state sovereign; nor are even the people
sovereign. God alone is sovereign.”

In place dihe notion abovereignty, he makes useeafiotion
offautonomy.” “ ebody politizas #ght to full autonomy. First, to full
internabutonomy, or with respect to itself; and second, to full external
autonomyor with respect to the other bodies politwigh body
politic has supreme indepecsdeand power under the notidmllof
autonomy, their nature is only comparative and relative.

As for human rights, his theory is based on natural law. “[I]n its
ontological aspect, natural law is an ideal order relating to human
actions, Hivide between the suitable and the unsuitable, the proper
and the improper, which dependigioran nature or essence and the
unchangeable necessities rooted in.” He remarks that “Man’s right to
existence, to personal freedom, and to the piinsujiesfection
ofmoral life, belongs, strictly speaking, to natural law.”

About the relation between natural law, the common good and
human rights, he explains that “Just as every law—notably the natural
law, on which they are grounded—they are aims at the common good,
so human rights have an intrinsic relation to the common good. Some
ofthem, like the right to existence or to the pulmppofess, are
ofguch #ature that the common good would be jeopardized if the body
politic could restrict in any measure the possession that men naturally
have ofhem. Let us say that they are absolutely inalienable. Others,
like the right ddssociation or sée speech, ardsoth dature that
the common good would be jeopardized if the body politic could not
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restrict in some measure (all the less as societies are mom@nchpable of
based upon common freedom) the possession that men naturally have
ofthem. Let us say that they are inalienable only substantially.

With the much-quoted words of Eleanor Roosevelt: universal
rights start at small places, close to hongeshines a light on
how the principle of subsidiarity has a key role in ensuring the
protection of human rights. Some voices, however, consider
human rights as a threat to national sovereignty. Why do you
see a conct between these two notions? Can human rights
be realized without states and political communities? Can
you explain the importance of the nation-states and national
sovereignty in defending human rights?

Recognizing that Maritain’s ideas form the foundational principles
of the UDHR, the answer to question 1 regarding sovereignty and
human rights might be as follows: sovereignty should be understood
as the right to full internal and external auton@niody politic

or political society is pluralistic and multilayessdfore, the state
should carefully respect the various elemwdeiyf Of course, in

reality, the state is absolutely necessary to realize humahaigtits. It

be ensured that the state as an instrument for realizing the common
good, including the protectioluaflamental human rights, is not an

end in itself. And the internal autonomy that the state maintains and
administers is onlyedative power over the people, and its authority
does not come from above but from belaiis why the exercise

of buch gower is not to be automatically ptiln an exceptional
situation, for example, the activittlee aiass media may be restricted

for reasons bétional security. However, in order tarwowhether

there is an abusdtate power, such restrictidsuofan rights by the

state must be reviewed by an impartial third party, such afae.
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One can think tife case thie “failed state” regarding the importance

of bation-states and national sovereignty in defending human rights.
If there is no state ibeatain region that careetively govern and
maintain security, an anarchic state could emsrgauld endanger

the lives dhe people living in that area.

Do you see a di erence in how the role of the principle
of subsidiarity and national sovereignty was interpreted at the
time of proclamation of the UDHR and how it is interpreted
currently? Could you illustrate this?

Regarding the evolutioniteé role oBubsidiarity and national
sovereignty between the tintbheoproclamation tsfe UDHR and

the present, it is well known that the UDHR iggatlya binding
document; such obligations were later entrusted to the human rights
treaties adopted by the United Nations. Jacques Maritain noted that
“no declaration btiman rights will ever be exhaustive amtiwge

It Will always go hand in hand with the state and moral consciousness
and civilization atgaven moment in history” (*On the Philosophy

of lHiuman Rights”). Certainly, the international community has
witnessed grave human rights violations that have gone unaddressed,
demonstrating that relying solely on nation-states to resolve them is
insuocient to bring about improvement. Action has been taken to
remedy such situations. In the 1960s, two human rights covenants
were adopted: the International Covenant on Economic, Social and
Cultural Rights and the International Covenant on Civil and Political
Rights. In addition, from the 1960s to the present, human rights treaties
have been adopted to protect persons belonging to certain categories
(race, gender, children and disabled persons) and to prohibit certain
acts through human rights treaties, and optional protocols have been
introduced under each human rights treaty to impose additional
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obligations on stateslsltobvious that the developmeisiuoh
international human rights treaties means the increasing legal constraints
on national sovereignty. Nowadays, sdhennaie so-called core
treaties dhiternational human rights “represbrdgaal international
consensus on legally binding human rights which, in many respects,
are broader or more sped¢han provided by the 1948 Declaration,”
as Douglass Cassel points out. Recently, thebimstiness and
human rights” has beconf@acimount importance. While this issue
is not explicitly addressed in the UDHR, thdyeveireg demand
for proactive engagement. In addition, the protettidigerious
peoples has also become an important issue from an international
human rights perspective.

ese phenomena imply the iatemmal community is becoming
more active in human rights issues, adbgareqtirement stemming
from the “principle btibsidiarity.” It should not be overlooked that
the reason for the emergenbaatt dituation lies precisely in the
fundamental idealstoéd UDHR. e UDHR was given sutiie
not because it considers human rights issuednta’ be solely
between nations,,iiaternational issues, but rather as condieens of
global community béimanity. Its precisely for this reason that the
title ofihis Declaration is “Universather than “International.”

e UDHR does not grant exclusive jurisdiction over human rights

to sovereign states alone. In other words, while theovaeeigh
states in ensuring human rights is crucial bethesecofinent
powers and capacities compared to other social actors, the perspective
ofthe UDHR emphasizes that sovereign states are not the exclusive
entities responsible for the protectidrummian rights. Sovereign
states oen nd it dio cult to escape the tendency to privilege majority
cultures or interests. Individuals in ndmdnain rights protection
within their own countries arem composed [pdlitical or social
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minorities. erefore, ensuring adequate human rights protection
for them through the political psses in the domestic parliament

can be quite challenging by the very nahuassiue. Especially in

cases where prejudice-based discrimination is widespread in society, it
becomes dicult for the domestic population to recognize ectd re

on it as discrimination.erefore, in such cases, the ingeroétional

human rights treaties is required to ensure human rights protection.

What is the rationale behind having a universal document if,
as in the words of Jacques Maritain (one of the framers of the
UDHR) *many di erent kinds of music [can] be played on
the documentss thirty strings?Z What does universality mean?

It is well known that the idda@tniversality bfiman rights, which
is assumed by the UDHR, has been challenged from the perspective
of bultural relativism. e idea dhe universality bfiman rights
based on modern human rights declarations in the USA and France is
sometimes criticized for being fundamentally rooted in Western-centric
human rights standarddgs trend can be observed not only in Asian
countries, but also in Arab, Afrecathlatin American countrids. It
argued that the ideainiversal human rights, which rapidly gained
prominence a&r the Second World War, is an embodintieat of
values dhe Western countries that spearheaded it. According to this
perspective, its essence is nothing morintrafeatation dfiltural
imperialism and neocolonialism.

In Asia, against the backdrégpad economic development since
the 1980s, even within the lali&b@,” there is an extremely diverse
range ateligions and culturesere has beeprablematic discourse
that tries to justify the nonacceptartbe afea diniversal human
rights. is discourse is known as the “Asian values” discourse. While
Western countries sought democratization and compensation for

127



human rights from Asian countriese tbeuntries strongly asserted

their national sovereignty and vehemently resisted any interference in
their internal &airs. lbuggested that becaudmiltdral dierences

between Asia and the West, concepts such as human rights and
democracy, which are taken for granted in the West, are not necessarily
readily applicable in the Asian contdgtwill known that Lee

Kuan Yew (former Prime Ministéinfapore) asserted thided
government for the peoplBgf is notsate that prioritizes human

rights, but rathetpavernment that provides the necesstiiethiofg,

food, shelter, education, and security for its citizens, while also pursuing
economic development.

It is important to note that among the so-called “Asian values
there are phenomena not uncommon in other rethensatd. Ji
Weidong points out that “Chinese individualism” envisions individuals
with abense dolidarity, considering the situational logic,@peci
concreteness, and the overall sagrge @veryone, without neglecting
the entirety dheir lives. bas also been pointed out that today there
is aburprising consensus across cultures on thamalies we seek
to protect through human rightsiédson Plantilla). Moreover, as
Mushakoji Kinhide pointed out, the introductfestiern concepts
such as “nation,” “freedom,” “demdcaacl/;human rights” into Japan
and East Asia mobilized dissidestlectuals and other social strata
in each country atidrent times. Ruling elites also sought to bolster
their legitimacy through their own interpretatidinesef concepts,
borrowed from European notions. In their cases, concepts such as
“nationalism,” “the people,” “

equality among nations,” and “cultural
identity” were emphasized. Natisocial, and political discussions,
whenever they took place, were grounded in somdrfoderiof
Western cultural values.
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In Bangkok in March 1993, ministers and representatives
of Bsian states adopted the “Final DeclaratienAdian Regional
Meeting ofhe World Conference on Human Rights.’so-called
“Bangkok Declaration” emphasized “national and regiorwispeci
and dierent historical, cultural and religious backgrounds” in the
protection obhuman rights, as well as “the princifglespett for
national sovereignty and territorial integrity, noninterference in
the internal &irs oBtates and the non-usbumhan rights as an
instrument dbolitical pressure.” However, the “Vienna Declaration
and Programme @ttion” adopted by the World Conference on
Human Rights three months later in July 1993 countered the strong
skepticism about the universalitjuofan rights raised by the
“Bangkok Declaration” and instead emphasized its importance.
Nationalism, associated with notiohatminal, regional, historical,
cultural, or religious uniqueness, has sertviag #orce for the
establishment bbvereign states in Asia. However, such nationalism
can have oppressiveas domestically and, when used to colonize
other countries, in those regions as vediiistorical path that modern
Japan followed until World War Iblsa exampletifs dynamic.

During that time, Japan impogedi@y opromoting Japanese culture
centered on the emperor within its borders and enfmotey a
ofimposing Japanese culture in its colonies as well.

ASEAN, the organization for regional integration in Southeast Asia,
has gradually emphasized the valugsaf rights and democracy
since the 1990s, but it willingly acknowledgeeteaacts based on
region and country in the realizatibaro&n rights. Moreover, up to
the present day, there is’ieztve method for human rights redress.

e issues that arise in the relationship between culture and human
rights are complex, and it is important to approach the reconciliation
of bulture and human rights in accordance with the speam-
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stances difie issue. In many human rights cases, goveomest o
in authoritarian regimes appeal to regionalc#peisuch as
culture. Moreover, in such cases, it is important to note that these
government ocials arbitrarily select the culture and traditions they
appeal to (Mitsunori Fukada). Based on these considerations, the
following observations can be made. Fifsia'as abuman rights
protection, protecting the culturdsiabrities such as indigenous
peoples withinuntry is an important task; the Declaration on the
Rights olIndigenous Peoples in 2007 emphasizes theasimi
of bafeguarding the righttndfgenous populations. Secondly, it is
undesirable to treat culture as sometkatgand static, based on
“cultural essentialism.” Cuwtwhould be understood as dynamic,
open to multiple interpretatioms] aubject to change as it evolves
into the future. Interpreting culture as something static can potentially
lead to culture taking on oppressive functiodly, using culture as
apretext to repress citizens who exercise their freedmession
to criticize &ulture from within or without is unacceptable in
aldemocratic society. Moreover, it is imperative not to undermine
the dignity dindividuals who do not belong lhateonal culture or
aparticular culture within

As for Jacques Maritain’s statement that “niargndkinds
of music can be played on the thirty stritngsdufcument,” one can
interpret the UDHR as follows. Article ti82dfDHR guarantees
freedom dfeligion. Its concrete meaning varies greatly depending on
the religious contextath country, for example, whether most people
adhere to bingle religion or people hold diverse religious beliefs, or
whether @ountry has an established religious system or practices
separation @#ligion and state.

In India, there is the conceftiSotial Action Litigation.” In this
type ofitigation, the subjectdights are the poorest individuals such
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as street dwellers, bonded laborers, and those incarcerated in prisons.
While the formal process involves social activists initiating the legal
proceedings, they do so on behalfiefduals who lack access to

the judicial system.is framework involves distinct groups that are
diterent from both the state and the individual, being recognized as
bearers dights. Its evident that the contentheir rights claims

is signicantly dierent from the human rights demands put forth by
people in advanced nations.

e Japanese international legal scholar Yasuaki Onuma has
thoroughly criticized the converatidiniversalist perspective on
human rights” and, in opposition to it, has put forward the concept
of iranscivilizational perspective on human rights.” Onuma explains
the reasons why one must adhet®teapt dbuman rights that is
rooted in the Western cultural sphere as follenmzerwhelming
majority othe world’s population, living inrd World countries
characterized byidrent cultures, religions, and historical contexts
from those durope, where the concefitwinan rights” originated,
have sought to encapsulatéoamalize their most pressing demands,
such as independence from colonial rule (national self-determination),
escaping poverty, and achieving economic development, within the
framework dhuman rights.” is fact testes not only to non-Western
people, but also to individuals around the world, that human rights are
atempting way to crystallize urgent human desires, aspirations, wishes,
and expectations. In his opinion, not the Bangkok Declaration but “the
Vienna Declaration should be construed as the most authoritative—
internationally, transnationally and transcivilizationally legitimate—
expression diuman rights, agreed by humanity at the kxed of
twentieth century.”
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How do you see the future of the principle of subsidiarity and
national sovereignty? What treaty and institutional reforms
would you consider necessary todreimplement these
principles throughout the human rights system?

Views on the principlebobsidiarity and thatkbéte sovereignty
vary considerably inielient regions thie world. In Europe, where
the binding force lbbfiman rights on state sovereignty is particularly
strong, reconciling the demandsuofan rights protection with
the protection diie principle ditate sovereignty continues to pose
complex challenges. Conversely, in Asia, where there are neither
regional human rights treaties nor human rights courts, the dynamics
ofthis reconciliation are verjedent from those in Europe. Beyond
the diferences in circumstances between Europe and Asia, the Report
for the Commission on Unalienable Rights remarks that “State
sovereignty...should not be an alibi for neglecting or abusing human
rights.”

| would like to present the Japanese experience. Although Japan has
rati ed major international human rights treaties, the reality remains
that the Japanese government and judiciary have not been particularly
proactive in embracing the framewdnkeohational human rights
treaties. In the past, despite tAbliskied understanding that the
superiority dbeaties over legislation is recognized in the Japanese legal
system, it was rare for the human rights guaranteed by international
human rights treaties to be invoked by the Japanese judiciary, on
the grounds that they closely parallel the rights enshrined in the
Japanese Constitution. Today, thelgresitar tendency to refer to
international human rights treaties than in the past, but it still cannot
be said to be consistentlysant. lis hard to deny that therdasla
of bnderstanding tife international human rights protection system
among Japanese judges. In this regard, the Japan FeBaration of

132



Associations has expressed the view that two issues in particular are
of paramount importance.e Japan FederatiomBaf Associations

is afederation dbcal bar associations composkvgérs who

are members bér associations in all regioiasltplayediale

in representing the opinion8agfanese lawyers and voicing their
concerns.

e rstissue concerns the introductimiotlividual complaints
procedure for human rights treaties. International human rights
treaties provide for an individual complaints procedure, which allows
individuals whose rights guaranteed by the treaties had been violated
and who have exhausted domestic remedies without obtaining the
restoration dheir rights to petition the human rights treaty bodies
directly for redress.is procedure can be established by ratifying
the optional protocols to the edi treaties. However, the Japanese
government has maintainedpibstion that the implementation
ofuch @rocedure would jeopardize the independémegudiciary
protected by state sovereignty, angtsidtathis procedure has not
been implemented in Japan to date.

e second is the establishmeatmational human rights
institution, which has been established in many countries around
the world in accordance with the “Paris Principles” adopted in
1993. Such an institution operates independdablyeaiment
agencies and is responsible for providing human rights assistance,
making recommendations on human rights policies to legislative
and administrative organdthef central and local governments,
conducting human rights education programs, and acting as an agency
for international cooperation in human rightsrma
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“National Sovereignty Is Important When
It Comes to Defending the Rights Against
Threats from Foreign Actors”

With the much-quoted words of Eleanor Roosevelt: universal
rights start at small places, close to home shines a light

on how the principle of subsidiarity has a key role in ensuring
the protection of human rights. Some voices, however,
consider human rights as a threat to national sovereignty.
Why do they you see a cmh between these two notions?
Can human rights be realized without states and political
communities? Can you explain the importance of the nation-
states and national sovereignty in defending human rights?
Considering the legal history of your country, what is your
own experience?

Foremost, human rights should not be setianeas @ sovereignty.
O en, those who view human rightlhr@seto national sovereignty
are individuals who have or are likely to infringe on human rights.
In any case, states are established to protect fundamental rights and
freedoms. Essentially, statepditital communities are central to
the realization béiman rights and fundamental freedoms. As it stands,
states bear the primary responsibility when it comes to human rights
protection. And they are an important vehicle for protdmtroarof
rights from private actors.

Nation-states and national sovereignty are particularly important
when it comes to states defending the righesr afitizens or
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nationals against threats from foreign actors, be it against other states or
multinational organizationsis is actually important in Africa where

there are multinationals corming human rights violations, especially

in the minerals and extractives sector.

Do you see a di erence in how the role of the principle
of subsidiarity and national sovereignty was interpreted at the
time of proclamation of the UDHR and how it is interpreted
currently? Could you illustrate this?

| wish to start withiesclaimer, namely that during theinya

and adoption die UDHR, only four African States were present:
Ethiopia, Liberia, Egypt, and South Africa, which at the time was under
the apartheid regime.

In the late 1950s and 1960s when many African &tedgtzeir
independence, the main concern was focused more on sovereignty
and territorial integrity than on human rights. When the Organisation
of Bfrican Unity was established in 1963, it was thus more concerned
with the sovereignty and territorial integits/raEémber states than
with human rights. is le li'le space for subsidiarite notion
ofboninterference was adopted by the OAU under its Charter. Because
African States during the postindepeeadea believed and argued for
noninterference with their interriaits, many blatant human rights
violations were comred without accountability.

With the concerns that arose following the blatant violations
of buman rights, in 1980 the African Charter on Human and Peoples’
Rights was adopted in 1986.African Commission was established
under the Charter to hear and determine complaints relating to violation
of ights under the Charter. Based on this, the nétibsidiarity
found good footing under the Charter. Later, the African Court on
Human and Peoples’ Rights was established to complement the
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protection mandatetié African Commission, further foregrounding
the notion dbubsidiarity.

In 2002, the OAU was replaced by the African Union (AU). Under
Article 4(h), the AU Constitutive Act, 2000, the noninterference
approach under the OAU was replaced with fierende. us, the
AU increased interest in interinaira obls member states and, where
necessary, there can be ananteyw within member states following
abkanction by the AU.e notion dbonindiierence strikeblaw for
the principle d&dubsidiarity.

What is the rationale behind having a universal document if,
as in the words of Jacques Maritain (one of the framers of the
UDHR) smany di erent kinds of music [can] be played on
the documentss thirty strings?Z What does universality mean?

e fact that many kindakic can be played on the thirty strings
of the UDHR encourages the acceptabititg oiocument across
diTerent cultures in the world. Despite the varied and nuanced
understandings the meaning and interpretatior® i@rent rights
in across cultures, the UDHR still fokingl @ftuniversal” basis for
the protection dluman rights and fundamental freedoms. Due to this,
the UDHR is &ort otompromise document that creates an important
foundation for protectiontigfhts across the world.

“Universality” can be interpreted to mean “based on common
understanding, belief, culture, ledye, etc., and legitimate and
acceptable acrossattent cultures.” However, the notibm\egrsality
when it comes to human rights is contested because to some, Eurocentric
approaches or Western ideologies are presented as universal while
they are not. ird World approaches to International Law (TWAIL)
presents onetie robust critiquestié notion abniversality.
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How do you see the future of the principle of subsidiarity and
national sovereignty? What treaty and institutional reforms
would you consider necessary todreimplement these
principles throughout the human rights system?

With states becoming more insular, pldoioigoa the brake pedal
regarding globalization and regionalism, they are likely to exert national
sovereignty over subsidiarity.

To enhance subsidiarity within the African Continent, AU member
states must grant AU supranational powers like EU member states have
done with the EU. e ongoing AU reforms aimed at making the AU
more dective are commendable.
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“Our History Is Teaching Us That National
Sovereignty Shall Not Be Considered as
Something to Be Erased but Rather
Something to Be Used for Good Purposes”

With the much-quoted words of Eleanor Roosevelt: universal
rights start at small places, close to home shines a light

on how the principle of subsidiarity has a key role in ensuring
the protection of human rights. Some voices, however,
consider human rights as a threat to national sovereignty.
Why do they you see a cmh between these two notions?
Can human rights be realized without states and political
communities? Can you explain the importance of the nation-
states and national sovereignty in defending human rights?
Considering the legal history of your country, what is your
own experience?

First ofall, | would like to makbtatement. For me, human rights

are completely compatible with national sovereignty. So, in my view
human rights are no threats to national sovereignty. However, | also see
certain éorts that try to curtail national sovereignty based on human
rights claims. e main point here is to be ablé ¢oaitiate between

genuine human rights claims and claims that only seem to be human
rights claims or not yet have the statuBuwif | also think that it

is adi o cult question to idirentiate between these categoliies. It

one othe major challenge®wian rights today for our societies. In
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this regard, it is worth referring to dve ofiost important engines
of buman rights development that is the European Ghumaof
Rights. No prejudice to the other instruments, but we think that the
European Court biuman Rights truly contributed to human rights
worldwide.
is court uses an approach called the “living instrument” approach.

is approach shows the @is that this question asks from es.
“living instrument” approach tries to servguadaace or helping
hand for the court to interpret the Convention, whictetgéad age:
the judges have to work wieixethat is more than seventy years old.

ey do this by trying to adapt it to the current circumstances. But, in
itself, this can also comply with national soverdgnot dinly the
European mechanism that uses it but other institutiomsettakef
an example from another continent, | would like to refer to “continuing
violation doctrine” or “continuing situation doctrinstoctrine
might be considered tthieat to national sovereignty Blake v.
Guatemala is onelisf most well-known cases and disembst
emblematic examples for this. case was abofmuanalist who
was killed by paramilitary forces in Guatemala but, at tHéadime of
killing, the state was not yet party to the Inter-American Convention
on Human Rights. Later on, when the state entered, the Inter-American
Court ofsluman Rights held that Guatemala was responsible for not
having investigated, persecuted, and punished in the actual case.
perception might be consideredbaisat to national sovereignty but,
in the end, the concrete casefyasl @ompromise as the bathis of
violation was the nonactiothefstate.

On the other hand, there are mobdgmnatic cases and approaches,
especially in regard tagrelis and symbolic questions.so-called
red star cases are well known in Hungargeaning tife red star
is obvious in the eastern pdatiadpe, at least for my generations and
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the generations before miedAstar is the symbohofoppressive
dictatorship. erefore, it isgaestion dbational sovereignty, insofar

as it is necessary to be able to judge and rule sovereignly on this
issue, rather than makehiiestion dhiuman rights, because for us

it is ultimately lBuman rights question. For my generation and the
generations before me, human rights are related to the nation-state
because human rights violationdmassive scale ceased when there
was &hange dégime andémvereign state materialized that was ready

to act doation-state. erefore, for us, it is obvious that nation-states
are compatible with the iddauaian rights, and the community that
shares the same values canpeatgbit the genuine human rights as

long as they deem them to be human rights.

Do you see a di erence in how the role of the principle
of subsidiarity and national sovereignty was interpreted at the
time of proclamation of the UDHR and how it is interpreted
currently? Could you illustrate this?

International law is and should continue to be based on national
sovereignty. | do not share the view that says that international law is
going to swallow the states. Sovereign states are actively contributing
to the world order.hi true that there ifliderence between how

states and the roldied states were regarded before the two World
Wars and a&r that period, and it is also true that therbhivaim a

the conception Bbvereignty in an international legal sense during
this period. | do also see that states are now more willing to take
compromises than they were in teevath othe shock dhe

Second World War.e question is why they are ready to do that and to
what extent. is is dierent for each state, and this cannot leltypi

not even by individual continents. question is how far the state is
willing to go and what it deems as the ultimate ree |Eweropean
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example is afast-forwarding integrationere are certain red lines,

but they are derent for each state. Our history is teaching us that
national sovereignty shall not be considered as something to be erased
but rather something to be used for good purposes.

What is the rationale beditaving a universal document

if, as in the words of Jacques Maritain (one of the framers
of the UDHR) smany dierent kinds of music [can] be played
on the documentss thirty strings?Z What does universality
mean?

is question really takes us to the belamtyAlfgal text is nothing
without application; it is basically lifelessapplication tife law
cannot be conducted without interpretation. When we are reading
alegal text, we are necessarily interpreting it. | think we just have to
put the antagonism on the table: universalism on the one side and
cultural relativism on the othdraft be imagined as two endpoints,
but it is actuallylee and there are several positions on that line. My
view is closer to the universalist éhid éihe but also with certain
compromises. | truly believe that, based on our experiences, we are all
convinced on certain positions on that line. For instance, | believe it is
acceptable itammunity uses only the concaptimmunal property.
On the other hand, one could easily see firatead o discriminate.
Still, if viewed from the perspectilfid @fent circumstances, we may
have much to discuss about it. For me, what is interesting—given
that | have been teaching for more than two decades now—is to see
the shi in the mentality and the approattte Mvestern European
students whom | have taught. When | started teaching, the students
from Western universities were convinced universalists. However, over
the past twenty years, matmoeé students are now much more open
to cultural relativism than were their predecegbEadylshows that
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European societies have challenges that, while legal in nature, may have
deep societal roots, and so have to be addressed with that in mind.

How do you see the future of the principle of subsidiarity and
national sovereignty? What treaty and institutional reforms
would you consider necessary todreimplement these
principles throughout the human rights system?

In my view, in the twentst century, it is very hard to convince
states to take more obligations. States would be willing to take more
obligations only if theyay improvement in term& otiency. For
example, onhwaarter dihe European states adopted Protocol no. 16
ofthe European Convention on Human Rights that would introduce an
advisory opinion procedure. On the other handibeni@spirations

ofthis protocol was thé eent functioning thfe advisory opinion

in the American continent. But it also has its roots and reasons, which
lay in the dierent system.

To sum up, in my view, employing the current system where it exists
and where it works is preferrable to using human ritgiaktas a
standardize everything, onlyntbthe acceptable common minimum
based on the values we all share.

145






Religious Liberty:
The Keystone In
the Arch of Areedom



THE MODERATOR’'S FOREWORD

e preamble tife UDHR was inspired by the natural law tradition
of bleo- omism and drad by Jacques Maritain. Learning from
the cataclysm ldfe Second World War not only brought about
atundamental change in'e1@ obuman rights, but it also gave rise
to apersonalistic comprehensiobumhanity that Christianity and
Maritain also professede fourth panel discussioth®@Rescuing
Our Inalienable Rigtesferenceiered gprofound overview tibie
role ofeligious liberty in the systetmuafan rights as well as in our
societies.

As the Papal DocumentBaift John Paul Il and Pope Benedict
XVI have underlined, religiobsrty shall be considered lamex
value dbumanity: it functions as the keystone in thetaeckain.

eodor Heuss, thest president West Germany, said that Europe
rests on three hills: the Acropolis, the Capitolium, and Golgotha.
Religion not only playbracial role in daing European and global
cultural values, but it also revéadbier meaning lde from which
human rights intrinsically stem. To comprehend humanity through
this personalistic philosophy,iceigytolerance must be revered at all
times.

e panelists, all excellent profesdegslchicademia, all agreed
that there is@eed to reiterate the importandeligfious liberty
through linking it closely to human dignity. Professor Elyakim
Rubinstein from the Hebrew Universiigrabalem—Israel's former
A'orney General and former Vice PresidieatSipreme Court—
emphasized that Article 1BhefUDHR is also in close connection
with freedom dhought and freedombohscience. Professor Javier
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Martinez-Torron from the Complutense University in Madrid, who is
the current Vice PresiderthefSection @anon Law and Church-
State Relations at the Spanish Royal Aca@anspaoidence and
Legislation, underlined how the false interpretdemulafity and
the degrading #ligious freedom may pose threats. Professor Szilvia
Kdbel from the Facultybafv at the Kéaroli Gaspéar Universtheof
Reformed Church, where she conducts research in constitutional law
and the regulationtfurches, pointed out dmsdorical note the
absurdity dhe socialist country Hungary joining the United Nation in
1956 while oppressing religiousyilb@&d many more human rights.
Professor Balazs Schanda, Profdsaerasfd former Deariaf

Pazmany Péter Catholic University, where he teaches constitution law
and canon law, dreweation to Christianity as it shaped the face
of BEurope and enriched the livdsilbbns. He also noted that the
best way to uphold religious freedtoive religion in its integrity.

is panel aimed to illustrate the diverse dinaygifts on
religious liberty. Remembeg the 75th anniversaryhef adoption
ofthe UDHR proves to be an excellent occasioectaaehe core
values dfumanity as they stem from our inherent nature.

Mark Dudas
Student dICC
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“The Protection of Breedom of Ahought,
Conscience and Religion Concerns Every
Person and Not Only Religious People”

e freedom of religion occupies an important place in
the UDHR. Article 18 of the document recognizes various
aspects of this freedom. What is the complex purpose and
function of religious liberty as it is recognized in the UDHR?
To what extent is it a value or virtue in itself and to what extent
is it a mean to achieve other or even higher purposes?

We may connect Article 18 UDHR with another doculierastf
20 years later: the Declaraaynitatis Humanadébhe Second
Vatican Council. Accordinddignitatis Humanasvery person has
the moral obligation to seek the truth and such obligation can only be
accomplished iarson is free to pursue his search for the ultimate
truths. We may argue whether all human beings hatosaich a
obligation, but daitely we all have the rightnih our own answers
to the crucial and ultimate questions: Who are we? Where do we come
from? Where are we going? Was the universe created by God? What
is our place in this universe? Is théreaaer death? What is the
meaning dhe universe and our role in it? In other words, we all have
the right to try tond the meaningtafr lives.

Religions and beliefs try tovigle an answer to those questions,
which may receive “institutionafoases from religious communities,
or individual responses (theistic or not). Art. 18 UDigBoigration
of that reality, and hence the recognition—and protection—of the
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individual and collective dimensitieefiom diought, conscience,
and religion. Answers to the ultimate questions that concern human
beings may be more or less rational or emotional; they may be the
product otleep personal extion or perhaps just inherited or the
result obbocial environment, etc. In any event, we all have the right
to make our own choices in this area and the right to have our choices
respected by the state and by the ivesinbkrs dociety.

Our answers to those questions—i.e., our religion, belief, or moral
conscience—are partoaf identity, divho we are. And we have
the right not only tand our answers but also to conduct our life in
accordance with themis is reected in the terminologydicle
18 oftthe UDHR—"thought, conscienand religion™—which
covers theistic as well as nontheistic beliefs, the freedom to believe,
and the freedom to act. In any event, the identity factor is crucial for
understanding the true importandeefiom dfeligion or belief.

is is distinctive characteristidhas right in comparison with other
fundamental rights—it protects thedom to be oneself and not only
the freedom to do something.

is is the reason why religious freedom hasdreeonsidered

abort oftest bench forlbemocratic legal system; if it is not well
protected, it isegn ol malfunction in the system. Building truly
inclusive societies entails respestenyg person’s religious and moral
choices unless there psexailing incompatible public interest; and
any limitation on freedontbafught, conscience, and religion requires
strict proof dihe existencefafch prevailing interest, as welthees of
impossibility—not just the atulty—to make it compatible with
some religious or moral choicpsayfle. Taking freedonimdiyion
or belief seriously does not imply agreim people’s religious or
moral choices, but it requires giving space in our societies to every
person, irrespectiveadfether we share their vievs.gissentially
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unfair —and the oppositémofusiveness—to use our personal notion
ofkeligion or belief, or our own view on the telgioin and beliefs

in society, ads@apon against the religious or moral chgieeplef

we profoundly disagree with. Weaponizing human rights is totally
against the spiritthe UDHR, which conceived them as an element
ofgocial peace, cohesion, and harmony.

Some scholarly opinions consider religion as apyielad
common goan a society as it has public value, not just private
amenity. How can religiougé&dom protect the religion as
apublic common g@od/hat legitimate roles do religion and
religious commitment have in public life? What are the major
models that countries anccsaiies pursue in this regard?

One ofthe direct consequencelheffact that religion, belief, and
moral conscience are pabtiofdentity is that they cannot be treated

as &obby. Ethical duties derived from our beliefs (theistic or not) have
the nature @&upreme rules, which may occasionaligtaeith legal

duties. is is oen the case when some laws are inspired by moral
principles that @der from our own; this is happening more and more,
as we live in pluralistic sociahdsstates and legislation increasingly
regulates (and sometimes invades) our personaldseesoricts

cannot be seen as the desire to gdiegal abligations outmyial

or whimsical reasons. For people who take their conscience seriously,
such conicts createtirama: the need to choose between loyalty to
their conscience and loyalty to their dutiéftiasra Such persons
should be treated by legislators and governmemtspier avay

and not as infractiondiw law. Coricts between conscience and
law should not be seen bpoblem but asbeecessary challenge

and opportunity for societies that aspire to be inclesiv&ould

be addressed by making every posgbié¢oeaccommodate the
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religious and moral obligationsvefy citizen and every religious
community. Il unacceptable—and digely against the spirit and

the |€ er othe UDHR—to permit thatmgal system becomes for
some citizenshastile habitat where they cannot but feel excluded

or discriminated, especially considering that people experiencing such
con icts are normallyménority.

On the other hand, when looked at from the perspective
of bbollective phenomenon (i.e., churches or religious communities),
religion is oen considered as something positive for society; in
other words, something that is pdtieopublic common good.

Such consideration is present—explicitly or implicitly—in almost all
European constitutional or legal systems, irrespdictviorohal

de nition otheir model dilations between state and religias.

is the consequencdyad interrelated factors. First, religion is always
apositive reality as it is the expresdimeafercise @lundamental
freedom, and we all probably will agree that exercising fundamental
freedoms is something to be praised and encouraged in society, among
other reasons because it revealstadeaofctive participation

in social life. Second, experience demonstrates that religions—
I.e., religious communities ealdjiously inspired institutions—
contribute to welfare in society, spiritually as well as materially (e.g.,
through educational and charitable activities, fosiensgydhoral
responsibility and social commitment in citizens, etc.).

| must add two important nuances to the foregoing. First, this does
not mean that everything religions do is necessarily good; some bad
or even terrible things are sometimes done in the hedigierof
However, most en it is not religion per se to be blamed but people who
instrumentalize or misuse religion for their own purposes (fanaticism,
political or ideological manipulation, economictphet®); and
when we put things on the balance, the positiviegierois more
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signi cant, by far, than the negative sidesecond nuance is that
considering religions @esitive reality—parttbe public common
good—does not imply that atheisnhégjative reality. Establishing
an opposition between religion and atheismasaitid misleading.

ey are intellectually opposed but not legally or socially. Both atheism
(or, more preciselydigersity ofitheistic beliefs or understandings
of peality) and religion (or, more precisdljyeasity ofheistic
beliefs or understanding®eality) are expressionghef search
for the truth, and they normally materializseimsa ddthical and
social responsibility. Supporting religion does not 'iagiing or
undermining atheism.

One of the paradoxes is that even though there has been an
explosion of human rights in terms of international treaties
and apparatus, we have been experiencing an erosion
of religious freedom around the worldis is partly due to

an increasing secularizatiospecially in the West, that aims

to drive religion out of the public discourse. How do you
see this trend and why, in your view, can we experience this
contradiction?

ere are various reasons foptileabmenon in Western countries.
Among them, | could mention, in tisé place,misunderstanding
oflwhat secularity meanse notion decularity appears in our world
on the hand diie so-called “Christian dualism,” inspired by Jesus’s
famous sentence “render unto Cteestrings that are Caesar’s, and
unto God the things that are God’s,” which was historically understood
as pointing out theidrentiation between the secular and spiritual
spheres. In this sense, secuiarégsential to our understanding
of bocial and political life, and itliespghe state’s neutrality and
impartiality vis-a-vis religion, as wdtkesgmition dhe reciprocal
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autonomy dfeligious communities andestastitutions. However,
some person—including membepewrnments, legislatures, and
the judiciary—consider that the notidseofilarity is'ached to
adiistancing or “liberation” from religion, which would be $eeh as a
of orational approach to reaftymetimes, people who, for personal
reasons, havieanreligious understandinlfefor are just inidirent
to nding answers to the ultimate questions, think that religion is not
important; and they transfer such persatuaeato the public realm.
In other words, they take for granted that what is not important for
them should not be important for anyone—at least anyone rational —
and, above all, should not be ptiwe ptiblic life or the public space.

It also happens that somkhe$e people assume-ei not
openly—that freedom tefigion is bort oftsecond rate freedom.”
Of course, they accept that it had to be recognized in international
documents becausdigfsignicant historical meaning but is not
comparable to the “truly essential freedoms,” such as freedom
of bxpression, freedonmas$ociation, or the right to privacy (which
lately has been enlarged more to include the protacticdlpkevery
personal decision about people’s private life, especially when related to
sexuality or sexual identity; curiously, the “intangibdéySoofal
decisions is easily denied if they are grounded on religion). Some
ofthem even think that freedomlcdion or belief is redundant, that
it could be subsumed under those other “classical” freedomg, forge
that freedom dligion and conscience is the most “clasddlal” of
freedoms, as it was historicallyrghene to bedamed in Western
culture.

In my opinion, such an approach to religion and freedom
of keligion revealdaak obmpathy, arrogance, aktk ofealism.
A lack obmpathy, because it tailsnderstand the position and the
reasons @forldviews inspired by religious values. Arrogance, because
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it assumes that those religious pas#renrrational or at least not
suociently rational—as if they knelebwhat is good for society,
abort othew version &énlightened despotism.” A ladiealfsm,
because such condescendimgdes about religion are typical
of Western countries, and they ignate¢hgion is something that
truly md ers to the largest parthef world’s population (and this
applies also to the most cultured people in non-Western countries).
Against these patronizing amhes, it is important to remember
that the protection beedom dfhought, conscience, and religion
concerns every person and noteligjous people, for it refers to
one’s own ethical identity, as indicated above. And such freedom must
be guaranteed irrespectiireomodel dklations between the state
and religion existing in each cpuMtrreover, the understanding and
functioning dhose models may be nuanced bydbeve guarantee
of keligious freedom, which protects the manifestatiayiarf and
beliefs—by individuals and gredipghe public sphere and not only
in the private realm.

Some of the papal writings have emphasized that religious
liberty is strategically central to any functioning system of civil
liberties: they call it the keystone in the arch of freedom.
How can thinking about human rights be renewed in this
spirit? How, in your view, does Jacques Maritaines view on
personalism help to achieve this renewal?

It would probably bejaod idea to connect the spilRighitatis
Humanaevith the spirit dhe UDHR. is implies understanding
that human rights—includinggielis freedom—are not just isolated
pieces dibatalog dights that is just the resubiatitical consensus
(and, as such, changeable with no peiierehce other than political
consensus). Human rightserd an understandindda human
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person who is endowed witlpliaeable value and dignity, should
be the owner bfs own destiny and, precisely becdinse, dfas
responsibility for his actions also.

Neither blind consensus ndradical individualistic notion
of human rights isgaod choice, not only for the futubkeligious
freedom but also liman rights in generalere is an obvious
link here with philosmipal personalism. Persons are not isolated
individuals who live totally independent lives and call on the state
only when they havprablem. Persons live in society and have the
responsibility—and therefore the moral obligation—to care about all
members dbciety, even when they have opposite Wfewimdéed,
the American Declaratiorhef Rights dduties oan (of 1948,
before the UDHR was proclaimed) emphasized the need to balance
the recognition and protectiohuhan rights with the recognition
and encouragemenbugéry person’s duties toward society. And the
same idea is present in Article 1 UDHR, when it mentions that “all
human beings are born free and equal in dignity and rights,” and that
they “are endowed with reasorcamstience and should act toward
one another insgirit obrotherhood.”

In addition, philosophical personalism is useful for an adequate
understanding téligious freedom in the sense that it helps accept
the spiritual and moral dimensidnwian beingsidtnot necessary
to have eeligious belief to accept it; éveatheists and agnostics, the
nature obuman beings is involved in an abrgstdry that cannot
be dealt with exclusively frdmaterialistic perspective. Only when
such ®@onmaterial dimensiorpefsons is recognized is it possible to
comprehend the implications and consequdheasybit to freedom
of keligion or belief, which @adition for the pursuithappiness.

And happiness, in turn, should not be mistaken for welfare; the state can
provide for our welfare, but the purdeappiness is an irreplaceable
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endeavor ddach ofis. e area dihe relation between spirituality
and rights, as the relation betwegtuaiy and law, deserve much
a'ention.

e foregoing requires continuecea®on and unbiased
thinking. HenceJarge part difie responsibility for the much-needed
reinvigoration dhe true meaningtefigious freedom—and human
rights in general—residesntellectuals, who should conduct their
work with political independepen mind, and academic freedom.

In contemporary times, this certainly may require some courage, but
intellectuals should be willing to pay the price implicit in carrying that
name.
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“Religious Freedom Would Be the Domain
of Bemocratic Societies and the Role It
Ful ills Could Be Positive”

Let me rst thank and congratuthee Mathias Corvinus Collegium
for convening this important iné&ional conference on the 75th
anniversary the UDHR. e adoption dhe Declaration was
almajor step in recognizing human rightsriisad element in the
conduct oboth domestic and international governabaes the
dawn oabew era.

Obviously, the adoptionlbe Declaration, continuing the
message and spirithef United Nations Charter, wHsegt result
ofthe atrocities d@ie Nazis and their allies, includirtpuoge, the
Holocaust, in whicHard ofthe Jewish people were exterminated,
including my father’s family, shobiass grave together with all the
Jewish inhabitantdteéir Ii le town in what is now Belarus, formerly
Russia and at the time Poland. For humanity, for the Jewish people, for
the State d#rael, and for me persondily Declaration symbolizes
aboble promise anthajor leap towardda’ er future. at humanity
is still, at large, far from applying atichfults contents and promise
does not derogate from the Declaration’s deep message and hope.

e freedom of religion occupies an important place in
the UDHR. Article 18 of the document recognizes various
aspects of this freedom. What is the complex purpose and
function of religious liberty as it is recognized in the UDHR?
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To what extent is it a value or virtue in itself and to what extent
is it a mean to achieve other or even higher purposes?

Religion has beermajor factor in human existence from times
immemorial. bas taken various forms—from idolatry to polytheism

to monotheism. Coming from the Jewish ethos, whichparalso a
ofthe Judeo-Christian ethos, my religion is based in the Bible—OId
Testament, the “motherbobnotheism.” In our tradition, wel

Abraham the forefather who smashed the idols and recognized the one
Almighty. We believe that religiote™ aftompassion, the Almighty

being the falter bfphans, the helpetafiows, the supporte thod

needy.

However, religion has been used throughout history in many
cultures astmol ofsiolence, war waging and oppression. We hardly
need examples for that.

IS is obviously the backgrourdrtodle 18 othe UDHR,
accepted ar serious deliberations. Article 18 is not limited to the
freedom aiieligion. lincludes the freedontbmiught and dbnscience,
as well as the freedom to chgpgysan’s religion or belief, alone or
with others, in public or private, and “to manifest his religion or belief
in teaching, practice, worship and observance.” Of course, Article 18
did not appear indacuum. e persecution lélievers in certain
religions by other religions asasgdily various states has lseh a
and permanent element in human history, andapettifound its
bi'er expression throughout the Nazi era and the Stalinist era in the
Soviet Union. Being Jewish for the Nazis meantboziagtigy,
dust, somebody subhuman to be wiped away, eliminated, exterminated.

e results are well known: six million Jews died just for being Jewish,
whether you name Judaisetigion or bational entity (it is both).

And as for the Stalinist Soviet Untieaade ago | speshart
sabbatical at Stanford University’s Hoover Institute. | found there, in
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the archives thfe former Polish army, two memorandamioy my
late father asaldier in the Polish armgrabeing frisoner aivar
with the soviets. Onelitém dealt with the Soviéitiede toward
the Jewish religion, which was harsh and abusive: synagogues closed
Rabbis persecutedw#ts not very thrent from the altitude toward
to the Russian Orthodox Church, but wmidasure d@hti-Semitism.
In Iran, the Baha'i faith had been persecuted by the relgimge for a

time.

ese are only examples that are especially close to neyeheart.
are other examples from other historic situations.

e idealism rected by Article 18 meant to change the course
of history, to createba’ er future, ddpiritual and fair values being
promoted, trying to turn religion irtsmboftmlerance, which it could
indeed be. e reasons, sadly, are not nearly as good as the authors
of the Declaration had hoped. Far from it—in some cases, they are
devastating.

Some scholarly opinions consider religion as apyrelat
common goan a society as it has public value, not just private
amenity. How can religiougé&dom protect the religion as
apublic common g@od/hat legitimate roles do religion and
religious commitment have in public life? What are the major
models that countries anccagies pursue in this regard?

Is religion public common good?e answer is highly complex.
Religion can bdlassing if it promotes moral values and social justice,
and it can—God forbid—bkuese if it is abused by hatred, violence, and
war. Religious freedom, in practice, would be the didemagcicEtic
societies, and there the role ii$wdould be positive. Much depends

on leading personalities who are dedicated to the religious idea, their
educational abilities and their social awareness, their moderation and
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compassion. As we all know, democratic societies coulereave di
models diihe state-religion relationshige United States with the
separation &tate and religion andtd®n with its combined model,
whereby the monarch is also the Hisadcbtirch, are two examples at
hand. In my country, Israel, the Jewish religibahasry standing,
and there are social procesbethidirections—more religiosity and
more secularization. In our Declaratimebpendence bfay 14,
1948, six months before the UDHR—and | am proud to mention it
as deligious Jew—the freedortebtfion is spedaally enshrined
together with other values such as the frecommsaxénce and
education and the safetghefholy places &if religious. Bhould

be noted that, even in the British mandatory period, Artitiile 83 of
Palestine Order in Councih@?2 enshrines the freedooo$hip.

One of the paradoxes is that even though there has been an
explosion of human rights in terms of international treaties
and apparatus, we have been experiencing an erosion
of religious freedom around the worldis is partly due to

an increasing secularizatiospecially in the West, that aims

to drive religion out of the public discourse. How do you
see this trend and why, in your view, can we experience this
contradiction?

May | take issue with the language—dudirske, substance—

of the question posed. First, there is indeed an expiesitesof
andinternational institutions dealing with human rights. All the
documentary instruments are well-meaning, but thefletare a

of hortcomings in their implementakomm my country’s point of

view, the Human Rights Council in Geneva is an ample ebasnple. It
been clearly and extremely biasestagiaal and | will not enumerate

the occurrences, which could occupy all our space and time. | am not
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sure that the erosion in religious freedom in various countries is
necessarily connected withckk ohuman rights documents and
treaties. lis connected with growing secularizatwocess that
has grown for the last century, though its roots connect to earlier
periods. e expanding fthnologies that may globalize even the
most remote villages cause young people, in particular, to abandon
their traditional upbringing and ehesw ways, secular rather than
religious, that would, in their ey for them new horizons, free
of bonstraints such as religian.ti@at is only one aspect: another
one—in the opposite direction—is more local or regilentie It
strengthening #findamentalist religious tendencies, which may
become, and do become indeed, violent and even murdgerous.
acts ofsIS (“the Islamic state (of) Irag (and) Syriatyal-known
example. Fundamentalist Islam (not all Islaours¢) has been
persecuting, inter alia, Gtanity in the Middle East, including
the demolishing bhurches. My own religion, Judaism, has been
experiencing persecution throughout its histermame is anti-
Semitism.
So, we are speakinyide and varied phenomenare are no

magic solutions. ere are short-term ideas and long-term con@epts.

rst means courage, to stand up against the wicked, as well as rigorou:
law enforcement, by showing their character both in the media and the
social networks, by shaming them when shaming, usually an undesired
phenomenon, is jusd. Leaving them in thegyus necessary. As far
as the long term, educatiorkey goal. I dong, arduous journey,
and manytane it may seem futile. But imsst. Iis critical.

Some of the papal writings have emphasized that religious
liberty is strategically central to any functioning system of civil
liberties: they call it the keystone in the arch of freedom.
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How can thinking about human rights be renewed in this
spirit? How, in your view, does Jacques Maritaines view on
personalism help to achieve this renewal?

It is not surprising that religious leaders in all religions would emphasize
religious liberty and put it in the forefrdmvibliberties. While |
understand this pointaw and agree with its importance, sometime
the centrality @ligious liberty ikay part digeries diberties that
must be promoted. | would underline the ethical and human values
(emphasized by Jacques Maritain as well as Emanuel Levinas, preaching
the human ‘'atude to the other person). In the Jewish ethos, the
doctrine obumanity and compassion has extensively been developed
by religious scholars, such as Rabbi Israel Séenteneteenth
century in Lithuania. e wickedness buiti-Semitism could have
shrunk had more people looked at Jews as human beings. Religious
writings could have anuence on various directions. Let us hope,
with God’s help, that religion vadl its proper place within the realm
of buman rights.

In conclusion, | would like to note the important and positive
changes in the relationship between Christianity and Judesm.
are now full diplomatic relations between the Holy See anddsrael.
gives us albeeasure diptimism. lts my hope that it would happen
with Islam too. ere are beginningsank you.

166






BALAZS SCHANDA

Professor of Baw at the Pazmany Péter Catholic
University

Education: E6tvos Lorand University (Budapest);
JD, PhD



“All Societies Need an Underlining Cultural
and Moral Consensus and This Cultural
Fundament Is Essentially Religious”

e freedom of religion occupies an important place in the
UDHR. Article 18 of the document recognizes various aspects
of this freedom. What is the complex purpose and function
of religious liberty as it is recognized in the UDHR? To what
extent is it a value or virtue in itself, and to what extent is it
a mean to achieve other or even higher purposes?

By now the formula used by the UDHR is not unique. Numerous
international human rights doeanta and constitutions follow
abkimilar wording. What makes the UDHR special is its claim for
universality that has madehitrang point in human rights law. In
fact, the Declaration dhale is characterized bglamn, almost
aleligious language.e preamble recalls the UN Charter that
read rmed the “faith in fundamental human rightetdvilaw and

ma' ers ofaith seem to meet at some points.

e draers were awardigdir historic responsibility, and they
shared belief that the cataclysm humanity had survived could lead to
abathartic, new beginning. Whereas church-state relations are shaped
by historical compromises, and proposed solutions vary from state
churches to radical separatidmfch and state, religious liberty
should be universal and, at least in the Western world, it is generally
recognized.
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Some scholarly opinions consider religion as apyrielat
common goaa a society as it has public value, not just private
amenity. How can religiougé&dom protect the religion as
apublic common g@od/hat legitimate roles do religion and
religious commitment have in public life? What are the major
models that countries anccgiies pursue in this regard?

All societies need an underlining cultural and moral consensus, and
this cultural fundament is essentially religious. Whithdatreental
cultural and moral consensus, the social coexistence is hardly possible.

e most visible partieé contribution d#ligion to common good
is the service mfividuals and religiousmenunities inspired by
their faith toward those in need. Even the secular state is interested by
the “side-éects” oleligion: religious people may live in more solid
family relations, may have more children, they would erafer be
others, would use less drugswihgg be more loyal taxpayers and
may cause lessdmaccidents (exemptibagpen), and religion can
help the mourning process. However, the contribbglagiarf to
the common good surpasses individuals and communities behaving
well and engaging into soaigicss. Religion determines the cultural
identity obeople—even those who reject religion. “In Europe also
atheists are Christians” as prime minister Jozsef Antall used to say in
the early 1990s, being much in line with the statdheeagonbstic
humanist philosopher Beneanl€roce who, responding to Bertrand
Russel in 1942, stated that we canmet digrselves as non-Christians,
as inevitably Christians.

Church-state relations are usually shaped by the denominational
history obountries—centuriestefisions and coiets created the
constitutional compromises that senlegesd lamework for church-
state relations. Beyorngeaeral acceptancdetifjious freedom in
several issues, national traditions p&tgreninative role, even in
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Europe today. In one country, there woulmluze & in all classrooms
offublic schools; in another couihieye would be no religious symbols

in any public institution at all. In one country, religious education in
public schools would be compulsory for all who do not opt out; in other
countries, it would be optional or rgaexistent. In some countries,
religious weddings would be accepted by the public authorities; in
other countries, only civil marriage would be recognized by the state.
With many common elements and &isol @fbonvergence, there

are obvious @rences in many issudrgligfious law. ere is an

obvious tendency towak#cer recognition ifdividual choices and

more equality. A&r the fall dlie Berlin Wall, countries in the eastern

part of@entral Europe had to reshape the church-state relations. No
country in the region opted for endrsolutions. State churches were

not re-established (not even in dominantly Orthodox countries), but
no country followed the French wiiaém either. One could say

that, besides national traditions, &eand Italian concordatarian
solutions were endorsed with regard to religious education, the place
of theology at universities, marriage law, or the futeliggpas
communities. Church and statseparated in all countries in the
region, but there ivs@operation between (mainstream) religious
communities and the state. Wiefook at the indicatorshafrch-

state relations, Hungary seems to lay more emphasis on the separation
ofbhurch and state (e.g., marriage law is entirely separated in Hungary
since 1894, there are no theological faculties at state (public) universities
since 1950; this has become unique in Central Europe, but it would be
the normal case for most patiseoivorld). On the other hand, the
cultural role dthie Christian tradition enjoysastitutional protection

in Hungary. e service bhurches in education and social care is
essential and well recognizeda(saicd sometimes governmental
expectations even exceed the possibibhascbks). But the social
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role ofmainstream churches goes way beyond running kindergartens,
schools, universities, hospaatsyarious other institutionsoaial

care. Mainstream religious communities provide for the idisatity of
nation, even if the majority would notibeaat believer. Certainly,
religion is not there to serve the nation—in fact, Christianity is by its
nature universal. But willingly or unwillingly, Christianity has shaped
the identity diuropean nations. Not recognizing this fact would deny
abornerstone @ur history. e national daykfingary is the feast

of Baint Steven, the state founding king. Public, religious, and family
traditions are interlinked imaéural way. What was originally the feast

of the local patron saint hasrobecome the solemnitgheflocal
community transcending any religious boundaries.

One of the paradoxes is that even though there has been an
explosion of human rights in terms of international treaties
and apparatus, we have been experiencing an erosion
of religious freedom around the worldis is partly due to

an increasing secularizatiospecially in the West, that aims

to drive religion out of the public discourse. How do you
see this trend and why, in your view, can we experience this
contradiction?

In afprowingly secular sociaisg, religious expression is increasingly
disappearing from the public sphenpetubar way, we can also speak
about @henomenon teelf-secularization'teligious communities:
religious communities and faithglievers hardly speak about faith—

they speak about deeds and morals, spiritual well-being and love toward
neighbors, but they do not address questiaitis iof public. e

public discourse is limiteddtugs, actions, and traditions, but the
background and motivation remain hidden. What is hidden today
may be forgaen tomorrow. e less religious expression is present,
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the less it is understootiith lived in integyitan help understand
diierent religions. e lack din encounter with one religion makes
religion as such more suspicious than mystemgocsnsequence

is that judges and journalists (hot to mention that with social media
everyone igaurnalist and public statements become judgments) lack
the appropriate sensitivibr religious expression.

Just one examplé&ea years ago in Germany, therexiasnal
case where courts regarded male circumcisiteriras, an
infringement ddersonal integrity. In the given case, it was obvious
that the circumcisiontbke infant was motivated by the religious
belonging diis parents. Obviously,fn@ety where the determining
majority or &igni cant minority has undergone this procedure, no
police, public prosecutor, or judge had come to the same end, even if
the criminal code had the same wordieg.their fathers and sons,
would be circumcised as well.

Instead adbxchanging g8, gis and identities iplaralist society
shaped by religion are increasingly hidden. In Hungary, the communist
regime has contributed tgeaerally shy @ude toward religion as
well. Hungarian society is characterized botstrbggacultural
homogeneity andpaneral acceptancéustoms (e.g., major festivities,
like Christmas), but also by individualismlacid @ommunities.
Stronger than “average” religiosity is the least likely to be publicly
expressed—e.g., ivakplace environment, colleagues are more at
ease to share sensitive health information than their religious beliefs.

Rights that are not exercised will peristhest way to uphold
religious freedom is to live religion in its integrity.

Some of the papal writings have emphasized that religious
liberty is strategically central to any functioning system of civil
liberties: they call it the keystone in the arch of freedom.
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How can thinking about human rights be renewed in this
spirit? How, in your view, does Jacques Maritaines view on
personalism help to achieve this renewal?

e reection okhe Magisterium tiie Catholic Church on the
freedom deligion has changed over the debBagieisatis humanae
of Watican Il is lmilestone, bign, @onsequence, ankksult othis
change. Besides an originatt®n on human dignitgetopractical
issues could have contributed to this new approach. In an increasingly
pluralist world, the traditional doctrifesopublicum ecclesiasticum
whichstates that the Church ge@etas perfeanta underlines the
ideal oBatholic state endorsing the true faith (tolerating minorities
for reasons tife common good if necessary), is not convincing in
most part dhe world. Freedomtsfigion provides equal freedom
to religion and from religion. Conscience shaped by religion and
conscience determined by any other source are equally prtected.
way, religious liberty tmbue for all.

A critical point needs to be added. Whereas we all accept human
rights in general, we have nsarsus on their fundamental principles
and we disagree on the detaits.famous statementiatques
Maritain is well known: “We agree about the rights but on condition no
one asks us why!” Both questions may be valid: Do human rights need
atoundation? Can rights exist withtowiralation? As Janne Haaland
Matlary puts it, “the central political question today, when we debate
human rights, is not the concepglatf but the concepttmfman.”
To follow this line dfinking, we can refer to another cegad
shaping the Declaration, Charles Malik: “When we disagree about what
human rights mean, we disagree about what human nature is.” Can we
really disagree about what human nature lsPman person seems
to be central; more so, the human person seems to be the central issue
when human rights are discussed. Placing the human person into the
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center enableteaw theological rection as it provides febommon
fundamental element both for theology and for human rights law.

We witness in our very days that, on the one hand, unexpected
aspects dhe life obhe human person become uncertain, while
on the other hand the human rights language becomes stronger.
We face bituation when the notiorbaiman rights is increasingly
detached from its fundamental principles and human rights become
more controversial: human rights detached from their fundamental
principles become likbomse cannon” on the boat. We must safeguard
all aspects btiman life that keep it human. Natural law and natural
reality can help in this regard.
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“This Right Allows the Church to Do
Quality Work That Could Serve the
Common Good”

e freedom of religion occupies an important place in the
UDHR. Article 18 of the document recognizes various aspects
of this freedom. What is the complex purpose and function
of religious liberty as it is recognized in the UDHR? To what
extent is it a value or virtue in itself, and to what extent is it
a mean to achieve other or even higher purposes?

e UDHR is mmilestone in the historypaman rights, and so is the
fundamental rights declaration on freedtnought, conscience, and
religion. e complexity tfis concept dthis fundamental right has
undoubtedly openedi@w era, because the declaration contains three
conceptual elements: freedothafght, conscience, and religion.

ought and conscience are linked to the individual. Guaranteeing
this freedom igoeecondition for the protectiorpoe¥ate autonomy,
which is not in the intereshioy dictatorship. As | see it, religious
freedom is incomplete without freedditoaght and conscience.
Without an individual fundamentaltyigiere is no religious
community fundamental rightcéhese religious communities are
formed by individuals.e thought and consciendieindividual
are untouchable by the state and the law. Frebdostiefce is
the free, independent, conscious, responsible forming, accepting,
and expressinglafnvictions; conscience is the faculty by which
we exercise moral judgment ouerown thoughts and actions.
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Freedom dgligion is kariant obeedom odbonscience named by
its subject (Antal Adam). We choasdeliefs, whether religious or
nonreligious, based on the freedbomstience. In my view, this part
of the fundamental right is abs@nte cannot be limited. But if it
Is manifested, it can be restricted in both its individual and collective
form, under the necessity-proportionality test. Today, in practice, the
borders between freedorbxgfression and freedortebdion are
increasingly common.ere are overlaps between some elements
of the two fundamental rights (e.g., freedirougiht, freedom to
disseminate views), and there are also exabuplastsfbetween
the two fundamental rights, where one or the other must be restricted
in order to guarantee one or the othtiee ti/o fundamental rights.
In this sense, the declaratidmligious freedom can certainly have
atunction beyond itself.

e UDHR ofreedom dfhought, conscience, and religion was
born in the shadowh€tatorships, and | consider its complexity
to be d@alue and strength (virtue) in itse. UDHR ofreedom
of bhought and conscience has opelmedv adimension in the
horizontal relationship betw&amamental rights, such as human
dignity, freedom é%pression, the right to self-determination, the right
to the free developmenpefsonality, or the nondiscrimination. At
the same time, the detailindp@findividual and collective aspects
ofteligious freedom has already plgoceatar obligation on the state,
because it must ensure, for example, the right to education, teaching,
and the legal framework for community religious praetaetive
role othe state is necessary in this regard.

Some scholarly opinions considergieh as a great public
common good in a society as it has public value, not just
private amenity. How can religious freedom protect the
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religion as a public common good? What legitimate roles do
religion and religious commitment have in public life? What
are the major models that ctrigs and societies pursue in
this regard?

e question does not specify which scholars are meand,@dtit is di
to give an answeiw# think olValter Lippmann's e Philosophy
ofthe Common Goa#, can see that the author does not directly link
religion to the common good. In Lippmann’s view, religious freedom is
one othe most important criteriddemocracy, and from this can be
derived the prominent roléhef churches in the publiaies.

Article 18 dihe UDHR has been taken over almost textually by other
international human rights conventions (European Convention on
Human Rights, Chartebahdamental Rightdteé European Union)
and national constitutions. Wetbarefore say that the community
aspect deligious freedom providés@ng basis for the free operation
ofkeligious communities.s gives religious communities not only the
right to practice their religion collectively in the strict sense, but also
to participate in public services. Traditionally, for example in the social
and educationadlds, | believe that church institutions cdot tlar a
the society. However, in my view, this requires that the individuals who
form the religious community are individually cechra helping
(serving) others. is allows the church institution to do quality work
that could serve the common good. However, it is useful to note that
the denition ofthe common good needs to be ethri e terms
“public good” and “public interest” aem@onfused, and the concept
ofthe public good hagelient meanings ineient understandings
and in dierent time periods. | think that the statemietum
Novarunthat the state must act in the interaitsafcial groups,
and therefore must creadgstem dhws and institutions that allows
for the developmenttbé members tife community and the well-
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being oimdividuals and communities, is signt. However, | think

it is important to emphasize hbdies and persanercising public
authority and institutions filihg public functions must respect the
freedom dbonscience and religiobtbiers, oindividuals. History
gives us plentyfamples &bw the forcing or forcible prohibition

of beligious (or other) beliefs leads iersng, disunity (discord,
schism), hypocrisy, and ultimately does not serve the common good.
Among historical models, socialisngto@ example: both the
oppression d#ligion and the pushindihaf ideology dflarxism-
Leninism through the meanbutiority led to dramatic results. In
the rule olaw models, on the other hand, whether or not there is
abonstitutional separation betweerchtand state, there is no place
for coercion; the complex declarative @ DHR was born precisely

in answer to the repression and violatimn®anh rights. In its early
decisions &r the fall @ommunism, the Hungarian Constitutional
Court emphasized the close link between the freBligomfand
human dignity, and interpreted the freedmnsifience abght to

the integrity dhe person: “ e State may not force any person into
abituation which would bring him into @imwith himself, that is to
say, which is incompatible with an essential conviction waghige
personality. e right to freedomtioihscience and freedomlajion,

which are also spexlly mentioned, recognizes that conscientious
conviction and, within this, religion, where appropriate, atieepart of
human quality, and that their freedorboisdition othe exercise
ofthe right to the free developmepérsionality.”

At the same time, the European Union's Employment Directive
(Council Directive 2000/78/EC B November 2000 establishing
algeneral framework for equal treatment in employment and
occupation) containds@ry important guarantee, stating that in the
case dbhurches and other public orapFiwrganizations based on
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religion or beliefthaierence ddeatment based gesison’s religion or
belief shall not constitute discrimination where, by réesoatofe
ofthese activities or the context in which they are carnmstsmrtsa
religion or belief igganuine, legitimate, and jestioccupational
requirement, having regard to the spirit (ethihs) afganization.

is createshalance so that churdcas religious communities can
ful Il their public functions in accordance with their identity and work
for the common good.

One of the paradoxes is that even though there has been an
explosion of human rights in terms of international treaties
and apparatus, we have been experiencing an erosion
of religious freedom around the worldis is partly due to

an increasing secularizatiospecially in the West, that aims

to drive religion out of the public discourse. How do you
see this trend and why, in your view, can we experience this
contradiction?

| believe that the developmebuofan rights and the development

of Bn international system for the protectibanmdn rights have

akery important guaranteeing role. Many scholars believe that the
atrocity othe Second World War and the human rights violations
might have been avoided ifiaoteve international systetmuofan

rights protection had been in existence at the time. In his speech to
the US Congress on January 6, 1941, Franklin Delano Roosevelt spoke
of lur fundamental rightsst, freedom bpeech throughout the

world; second, the freedoraveiry man to worship God in his own

way, wherever he may be in the world; third, freedom from want and
need; fourth, freedom from fear. Until that time, the protdingon of
rights otthe individual was marginal, which is why the UDHR has put
the emphasis on the “individual,” “all human beings,” “human dignity.”

181



e building dn international protection mechanism has become
necessary because mass human rights violations cafidmtivedye e
stopped if human rights are not the only sulbjbtEite’s domestic
jurisdiction. Ipou think about it, there whgyacontradiction even
then, because the victorious powers themselves had serious human
rights problems: the gulag in the Soviet Union, discrimination against
Blacks in the United Statdaroérica, and Britain and France had
colonial empires. Yet this does not call into question the legitimacy
of the international human rights protection system. As an example
ofthis, Hungary has bedmeanber dinve United Nations since January
1956, and thanks to this UN membership, the UN Genufbive
came to Hungary in early 1957 to do an investigatiesulfetiae
UN report, the whole world learned what happened (revolution) in
Hungary in the autumrb®66, and the violations became transparent.

Its efect was also manifested in the legal recogkitieligmus
denomination in Hungary in 1957 (the Seventh-day Adventist Church),
and in 1977 @éhother religious denomination (the Congregdten of
Nazarenes in Christ). | would like to emphasis that the International
Covenant on Civil and Political Rights, and the International Covenant
on Economic, Social and Cultural Rights adopted by the United
Nations General Assemblip@ecember 1966, were proclaimed in
Hungary in 1976. MembershithefUN, the promulgationtioé
Covenants, and internatiori@mdion have all haloaening éect
on the Cold War dictatorship, promoting religious freedom and limited
human rights violations. From 1988, the individual bayhplafint
became an important instrument in the protegsnaf change. In
the meantime, the UDHR and the Covenants have fdllGesmshia
path oblevelopment in the West.

e questioning establishes liastahe erosion lofligious
freedom today, and statedaas that this is partly because increasing
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secularization (especially in the West) is pushing religidineout of
public discoursewé draw bistorical parallel, we can see that in the
earlier models thie state church, religion was not only patiliof
discourse, but alsgoblic law itself. Yet we cannot speakplete
religious freedom, since the Reformation hgiat its own wars for
religious freedom. Secularization, the neuttigtgtate in relation to
ideology, is capabléadranteeing rights (including religious freedom)
for all (individuals and communities) without discrimination. However,
in today’s world, with the accumulatimultiple crises (pandemics,
wars, migration, economic crisis, environmental degradation), the
third generation biuman rights is also becoming an increasingly
dynamic part dfie human rights systemerefore, the traditional
understanding btiman rights, including freedotmo$cience and
religion, must also stand the tésvotdimensions i#ore complex
analysis difie causesthe contradiction would be necessary to answer
the question, and an in-depth analyhis lostory dhe churches

in the twenieth century is also unavoidable. | would be hesitant to say
that there is an erosiofebtfious freedom, but | would calhion

to aparadigm change.

Some of the papal writings have emphasized that religious
liberty is strategically central to any functioning system of civil
liberties: they call it the keystone in the arch of freedom.
How can thinking about human rights be renewed in this
spirit? How, in your view, does Jacques Maritaines view on
personalism help to achieve this renewal?
In 1895, the legal theorist Georg Jellinek proposed the thesis that
freedom deligion is the oldest fantental right, from which other
fundamental rights developed, atdtttan therefore be considered
afundamental right aindamental rights.is is also the dominant
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view in Protestant literature. Bwrger, | can strongly agree with this
statement. | would like to return to tkiequestion, which presented

the complex daition oklundamental rights as set out in the UDHR:

the three elementskbé fundamental right, freedorthotight,
conscience, and religion, support ththatahis fundamental right can

be the keystonetiné arc dieedoms. Conscientious choice, religious
conviction, is not only an essential asppetsdn’s personality, but

also pervades the wholesohdividuality (personality). | believe that,

in practice, the original concept and pur@seddmental right can

and, where appropriate, should be carefully and responsibly limited
by the tests bkecessity and proportionality under contemporary
human rights law doctrineis fundamental right is also complex in
that it provides for both individual and collective rignefore, it

is an integrative fundamental right, which considers the aspects and
characteristics bbth the individual and the community. Jacques
Maritain’s views on personalism synthesize these two. Several
researchers consider that Mdsitiiammunal personalism is still
relevant today.” Maritain also points out the libetsuter society

and formulates the “personalistic conceptienstéte”: the state is

“not some kind bbllective superman, but merbigans to serve

man.” According to Maritain, “the altmedbody politic is to improve

the conditions Buman life itself and to provide for the common good,

so that each person—not orngivaleged class, but the whole mass
ofthhe people—may in fact achieve the independence which is the mark
of bivilized life.”
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THE MODERATOR’'S FOREWORD

In the early 1940s, the groundwork was laid for the establishment
of postwar institutions. falling WWII, the formationtioé United
Nations (UN) and the Bren Woods institutions markédrecerted
eiort to promote international peace and secuesg bodies
advocated for principlebadperation, nondiscrimination, the rule
of law, free trade, investment, and social welfare, thereby contributing
to alules-based international ocdecial for postwar reconstruction
and development.
e adoption dhe UN Charter in 1945 signalbahymai cant

shi in international relations, emphasizing the importanmoarof
rights as Bundational pillar for global harmong.UN General
Assembly’s adoptiontoé UDHR in 1948 further solall this
focus, establishingraversal human rights standard and elevating it
to the sphere mternational law. Its preamble eloquently asserts that
recognizing the inherent dignity equal, inalienable rightsllas
fundamental to global freedom, justice, and peatmEument warns
that disregarding human rights can lead to atrocitiéerttiathe
conscience bimanity and envisionsoald where freedonkpeech
and belief, along with freedom from fear and want, are unéversal.
UDHR has been instrumental in inspiring numerous subsequent
human rights treaties.

Concurrent with the UN’s inception, the'dreWoods
institutions were createde International Monetary Fund (IMF) and
the International Bank for Reconstruction and Development (IBRD)
commenced operations in 194@se keynancial and economic
bodies reected ghared belief that international economic stability and
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growth should be central to the new emerging world order. While the
International Trade Organization (ITO) was envisioned, it never came
into existence. Nevertheless, its foundational ideas gradually matured
through the evolutiontbé General Agreement oniBaand Trade,
culminating in the establishmehe®f\World Trade Organization
(WTO) in 1994.

In akimilar vein, the European Union’s origins were rooted in
economic collaboration among its founding member states.
Preamble difie 1957 TreatyBbme declared that the founding states
were establishinrambination diesources” in order to “safeguard
peace and liberty.”

With afew exceptions, human rights werepniataxry focus for
most post-WWII international organizations working on economic
regulation. Human rights were perceived as varying iarevds di
cultures and regions and were considel@thaan ofnternal
aiairs, best addressed by individual states. Moreover, the objectives
ofbconomic regulation in thedds abade and investment and those
ofimternational human rights law were seen as quite distinct. While the
la' er aimed at achieving substantive equality and addressing structural
biases leading to discrimination, economic regulation was primarily
about reducing protectionism to improve conditions for international
trade and investment.

erefore, aligned with the doctrirt&segfaration dgolicy
instruments,” the emphasis in the sphmrenaimic regulation was
on fostering international libeedion and integration to promote
global growth and prosperitye newly established economic world
order not only playedsrucial role in facilitating rapid postwar
reconstruction, but it also usherepiari@d obnprecedented growth
and development, which, in turn, contributed to enduring peace and
security in many parthef world.
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Over time, however, the quest for economic advariayetim a
oriented, globalized economy began to increasingly clash with the
fundamental requirement@wian rights. International economic
regulations designed teezt foreign investment and foster competitive
markets sometimes led to deregulation or lax enforcement, causing
exploitation, poor working conditions, and environmental degradation
in certain regions.

In response, international hunggniginstruments and institutions
inspired by the UDHR started working alongside economic bodies to
embed human rights consittra into economic policiesese
organizations also exercidednaoftso power” on their member
states, encouraging them ¢m &lith human rights standards in the
context obconomic regulation.

As economic globalization progressed, multinational enterprises
emerged as prominent actors in the international economic order.

ey became major players in international trade and investment,
0 en exploiting regulatory loopholes in punsrat taximization.
Consequently, it became clear that multinational companies also
needed to be regulated and held accountable for their role in upholding
human rights. is led to the adoptiortitd OECD Guidelines for
Multinational Enterprises in 1976, which provided recommendations
on responsible business conduct, including anti-bribery, environmental
standards, and labor rights. Notahihgpaer on human rights was
added in the 2011 revision.

Human rights considerations began to be more explicitly
integrated into the textlemonomic regulations and factored into
the interpretation and applicatiomgdilations, even when they did
not explicitly contain human rights references. For instance, the 1994
WTO agreement included general exception clauses to give members
the exibility needed to meet their human rights obligations. In the
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eld ofmternational investment law, arbitral tribunals started to pay
more aention to investor misconduct, particularly concerning human
rights violations, in their decision-making processes.

e EU too has evolved samtly over time, transitioning from
afocus primarily on economic cooperatiomtweacomprehensive
approach that includes the consideratiomdzEmental rights in
the development BfJ legislation and action. In 20@Mdmark
development occurred when the European Parliament, the
European Commission, and the Council proclaimed the EU Charter
of Bundamental Rightsis document outlined the fundamental rights
and freedoms recognized by the EU.

e signicance diie Charter was elevated with the entry into force
ofthe Treaty diisbon in 2009. With this treaty, the rights, freedoms,
and principles detailed in the Charter became legally binding on the
EU and on member states when implementing EU law. Moreover, the
Lisbon Treaty called for the EU to accede to the European Convention
on Human Rights, ensuring that both the EU and EU law adhere to the
same human rights stadslas its member states.

e EU not only upholds fundamental rights within its own
territory but also actively promotes human rights in its external
relations. is involves advocating for human rights in interactions
with non-EU countries and inteomat institutions, as well as in
negotiating international agreements. For instance, the EU is working
on adopting an EU supply chain las/law will require companies
to manage social and environmental impacts throughout their global
supply chains carefullye aim is to foster the green transition and
protect human rights both within Europe and globally, by establishing
atorporate sustainability due diligence duty to address negative human
rights and environmental imp&atsilarly, the new generatidalbf
free trade agreements links human rights with trade liberaligation.
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approach demonstrates that the EU is technat just to respecting
but also to promoting human rights and democracy through its external
actions.

As aesult ofnese developments, economic regulation and human
rights are no longer viewed asdareht or contradictory to each other.
Instead, economic regulation is increasingly being ulsebtas a
enhance the enjoyment and protectiounedin rights both in the
EU and globally. e panel discussion that included well-respected
professors from around the world prodélailed insights into these
challenges.

Veronika Korom
Professor at ESSEC Business School, Paris
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“The ‘Zeitgeist’ Clearly Bears Restrictive
Traits, Explained by aRartial Turn Away
from Neoliberalism”

Let us rst put the panel discussion into context. One of the
legacies of the adoption of the UDHR is the increasing use
of the human rights discoursee other dominant tendency

of the past half century is the rise of economic globalization
along with transnational business operations. How do you see
the past evolution and current relationship and interactions
between economic globalization and human rights?

e Zeitgeist—formerly characterizedédyagiaissez-fai@wvard
international trade and investment—now clearly bears restrictive traits,
explained bypartial turn away from (neo)liberalism toward what is
o0 en termed today as geoecohaomnaepetition.

A er the end tfie Cold War, (neo)liberalism, underpinned in
particular by distributed privatgership and separation, or at least
alarger distance, between the state and private enterprise, gained track
in the 1990s and continueddorish until the current centurye

1 Although there is no singulamid®sn ofthe term “geoeconomics,” it can be approached

as “the use b€onomic instruments to promote and deftiodal interests, and to produce

bene cial geopolitical results; and tleets obther nations” economic actionstmuatry’s

geopolitical goals.’ (B. Constant, ‘What is Geoeconomics?’ in R. Blackwill and J. Harris (eds),
War by othéreans: Geoeconomics and Stateeaelknap Presd#afvard University Press,

2016) 19, 20.
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period was characterized by multipolarity, the win-win proposition
oftree trade, and international coopefation.

Yet, other economic governance models have gained increasing
signi cance with the risef@fina, resembling some typetaié
capitalism. ey depart from the aforesaid characteribtibs e
market order by relying on consideratidmbzefo-sum game”
of bnternational politi¢sstrategic competition, and economic
statecra’®

Governments, not just the Middle Kingdom, increasingly rediscover
economic policy atnal to unilaterally pursue national security and
other noneconomic interests. Instebltbosing to maximize global
growth and absolute gains, sadrfrercantilist approaches aim for
“relative gains,” focusing on increasing the (economic) power of
state relative to its partners and rivals. An exdughepalicy is
provided by the strategic buildup and fmseigh exchange reserves

2 N. Cras, “ e world economy in the 199@mngrun perspective,” in P. W. Rohde and G.
Toniolo (eds), e Globdconomy in the 19@@snbridge University Press, 2010) 21-22.

3 Y. Zhandgzhina’s Economic RefRoutledge 2017) 1-74; X. Hhommunity Capitalism in
China(Cambridge University Press, 2013) 121-34.

4 e term “Zero-sum-game” in international politics deditits®a which involves two
sides where the result is an advantage for onesidguandient loss for the other. Cf. S. Bowles,
Microeconomics: behaviour, institutions and (Bvislogtam University Press, 2006) 33—-36;
Cambridge business English di¢tambyidge University Press, 2011).

5 e term “economic state€rdescribes the uséafnomic means to pursue national policy
goals. Especially the ufmreifjn aid, trade, and the goverriing aiws ofapital is considered

the most common formBobnomic statecreD. A. Baldwin, “economic staté¢Eacyclopaedia
Britannica, 21 January 2016) psti/www.britannica.com/topic/economic-stateeeccessed
29.08.2022; Ideconomic Statedf@rinceton University Press 1985) 29-51.
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generated by trade surplt§soeconomic rivalry puts states that
can exercise control over sodtother critical “assets” in the global
economy, among them information, technology, reserve currencies,
mature capital markets, etc., at an advantage.

In the area @fross-border capital movements, geoeconomic
competition has manifested itself most obviously through the rise
of bovereign-driven investments Y SBl, investments by sovereign
wealth funds (SWF) and state-owned enterprises (SOE), as well as
“strategic” investments thab#rerwise enjoying state support from
its country dirigin, for example, by wastaié aid.

While political and economic fundamentals and the perception
of foreign trade and investments have changechsitynover the
course dihe past years, the provisions in international investment

6 e European Central Bank and the (US) Federal ReservideBaivhrisf described the
potential risks as follows: A continued eesecumulation harbours risks for the conduct
ofmonetary policy and theancial sector. Concretely, excessive reserve accumulation may entail
con icts between the exchange rate stability and inappropriaténesstayyotonditions

which will eventually result ination and/or overinvestment and/or asset bubbles. Possible
consequences may also beudiies for central banks in managing the money market and, more
generally, in implementing monetary policy as weljmertation tife public debt market,

thus impairing its liquidity. Finalbprainued reserve accumulation may ebotadrate market

(i.e., currency and interest rate) risk, rgsolfotentially sizeable capital losses on the balance
sheet dive monetary authority. European Central Bankgcumulatiorimoéign reser3
Occasional Papers Series 2006) 8, 16, 36—37; M. Higgins and T. Klitgaard, “Reserve accumulation:
Implications for global capitalvs andnancial markets,’Rederal Reserve BaikwfYork

Current Issues in Economics and (0@, 6.

7 e EU has responded by adopting the Regulation 20Ha&ERrofean Parliament and

ofthe Council di9 March 2019 establishifigaaework for the screeninfprign direct
investments into the Union, O.J. L 79 | 1. Most recently: Commission, “Prigmpdatifor a

ofthhe European Parliament aiseo€ouncil on foreign subsidies distorting the internal market”
COM(2021) 223 nal as well as “ProposaltiEgidation dhve European Parliament arileof

Council on the protectiontloé Union and its Member States from economic coercion by third
countries” COM(2021) 77®Bal.
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law—the area tdw | would like to focus on—remained largely
unchanged. lis to some degreéraic” oftime wholeheartedly
embracing globalization.

International investment law providegah framework for the
protection ofbreign investments and the resolutibispftes that
may arise between foreign investors and host ktstgdayed an
important role in economic globalization. While globalization has
brought about sigmiant bends, such as economic growth, it has also
led to tensions with human rights in several ways. Similarly, international
investment law, essentially serving the proteptivatefproperty
abroad, sometimes competes oiratenvith Bost state’s obligations
to protect human rights.

Investment tribunals have been criticized for moiestly
paying aention to or even for prioritiginvestors’ interests over
ahost states international human rights commitments. Overall, it is
akey challenge for governmentsnagchational organizations to
balance economic interests andrhrigids. To remain economically
competitive, some states had to yield to deregulatory pressures from
their competitors, with the result that, for example, workers’ rights
have been diminisifed.

8 From 2014 to 2017, the labour cost r&authf Korea’s 500 largest companies increased by
0.5 percent, while their sales declined by &M peec the same period. Meanwhile, rising
labour costs led General Motors to ding@maplant in South Korea, among other reagons.

fact that labour costs continue to rise is largely due to the bargainibgp@nsemoSouth
Korea, which has grown rapidly since the late 1R8@&mmantally favourable development
for the human rights situation can comgggresult in economic disad-vantagdswack
Jung-soo. 2017. “Labor Cost Ratio Rises At South Korean Firms.” Hapifenglisiin
hani.co.kr/arti/english_edition/e_busia807251.html; Zhiyuan Wangiriking outside the

Box: Globalization, Labor Rights, and the MaBietpoéntial Trade Agreemelntefnational
Studies Quarteiy.2 (2020): 343-55,ds://doi.org/10.1093/isq/sqaa001.
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However, the relationship between economic globalization,
international investment law, and human rights is dynamic and
evolving. Some international initiatives seek to address these tensions:
the United Nations Guiding Principles on Business and Human
Rights outline the responsibilitidgtadés and businesses to respect
and protect human rights in the contegbobmic activities.ere
is agrowing recognition tbie role ofransnational corporations in
respecting and promoting human rights. Many businesses are adopting
corporate social responsibility practices, which include commitments
to human rights, environmental sustainability, and ethical business
conduct. Furthermore, international investment treaties are reformed
to include human rights clauses and to ensure that their interpretation
by tribunals does not impetiesi state’s ability to regulate in the
public interest.

In the end, strikingbalance between economic interests and
human rights is essenti@nsure that globalization bémall and
does not come at the experthesd who are particularly vulnerable
or the environment. International cooperation and dialogue are
crucial for addressing these complex issues and promoting sustainable
development that respects the princififes WDHR.

Focusing now on the legislation and rulenge what are

the advantages and drawbacks if human rights aspects are
introduced into economic regulation? Is there any need for
interaction between human rights and international economic
regulation and if so what type and intensity of interaction
would be desirable in your respectiglels of expertise?

e perception thfe &ect oimtegrating human rights considerations
on economic regulations and on foreign direct investment has changed
over the past decades. In the 1970s, nonengagement with or even low
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human rights standards were assumed to be favorable to foreign direct
investment, but from the 2000s onward, studies began to accumulate
showing fositive éect ohuman rights considerations on foreign
direct investment.

In the 1970s, it was argued by some $chatamsultinational
corporations bene by investing in countries with repressive
mechanisms. Governments that use such mechanisms can maintain
order and business activity in the c#fuatig, by concedintpa
level obrganization and mobilizatiothef workforéé guarantee
cheap labor, whichracts investment.

However, more recent studies suggest that human rights violations
deter foreign direct investnmeéBtudies showing thgoad human
rights record'aacts foreign direct investment can be exfaisgo
two groups derentiating between indirect and difectedbuman
rights violations on the deterreroesafin direct investmétihdirect
eiects dbuman rights compliance are citefgdsaion in violence,
political instability, and social ottt Other studies stredma@re
direct impact @uman rights violations in host countries on investors’

9 Stephen Hymer, “e Multinational Corporation and the Lawefen Development,” in
Economics and World Order the 1970’s to the 1990)'dJagdish N. Bhagwati (New York, NY:
Macmillan, 1972), 113-40.

10 peter B Evaipendent DevelopmeatAlliance hitiltinational, State, and Local Capital in
Brazil(Princeton, NJ: Princeton University Press, 1979).

11 Guillermo O’DonnelModernization and Bureaucratic-Authoritar{&sdmley, CA:
University dBalifornia Institute for International Studies, 1973).

2 Ana Carolina Garriga and Brian J. Phillips, “Foreigigicehsoalnvestors: Predicting FDI

in Post-conict CountriesJournal @on ict ResolutiéB.2 (2014): 280-306.

B Ana Carolina Garriga, “Human RightmBggRreputation and Foreign Direct Investment,”
International Studies Quart20y6): 160—72.

1 Sorens, Jason, and William Ruger, “Does Foreign Investment Really Reduce Repression?”
International Studies Quardéi2y(2012): 427-36.
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incentive® Investments in countrieatthiolate human rights can
damage companies’ reputatid@isch reputational damage should not

be underestimated in its implicationsbfait@ational corporation.

In almore recent study, one scholar spdkepotational umbrella”

that the host country’s participation in human rights regimes provides
for investors. e participation a$tate in human rights regimes has
apositive gect on foreign direct investnifentis éect is particularly
important for countries with higher levblsnodn rights violations,
where participation in human rights regimesthasgar positive
eiectl® Consequently, human rights aspects and economic regulation
seem inherently interrelated.

Let us turn now to the application and enforcement of legal
rules. Both domestic and international forums, such as the
WTO, ISDS, or the European institutions are increasingly
expected to take inte@unt human rights considerations

in their decision-making processes. What are the tools
of domestic and international procedural law used in the
enforcement of human rights? What are the limits of human
rights considerations in these cases?

e enforcementimfman rights encounterg dilties in international
investment law due to thembroad and unspeqgprovisions relating
to human rights considerationg. precise scope afidotiveness

15 Ana Carolina Garriga, “Human RightsnBggReputation and Foreign Direct Investment,”
International Studies Quart2@ly6): 160-72.

16 |d.

7 d., 3.

18 |d.

19 d.

199



of buman rights arguments in investment disputes, however, depend
heavily on the treaty text.
ere are many ways in which human rights aspects can be given

greater consideration in international investment law. At present,
around 90 percentlinvestment treaties and arbitral awards do
not even mention human rightsowever, there is an emerging
trend to take human rights aspects into account when concluding
new investment agreentntSome investment treaties refer to
nonbinding international standards—such as the OECD Guidelines for
Multinational Enterprises, the ILO Tripartite DeclaraBonaples
concerning Multinational Enterprises and Social Policy, and the United
Nations Guiding Principles—toamage companies to voluntarily
adopt business practices that are more inclwsivarofights.

Furthermore, so-called “legality” or “in accordance with the law
of the host State” clauses in infematinvestment treaties oblige
foreign investors to comply with the national lBeshoft state,
including those protecting human rights interests other than those
of the investd?. A method not usedem would be to incorporate
directly human rights obligations\adstors into treaties, as in the
2016 bilateral investment treaty between Morocco an@Nigeria.

2 g, Steininger, “e Role duman Rights in Investment LawAabitration: State Obligations,

Corporate Responsibility and Community Empowerment,” in I. Bantekas and M. Stein (eds.),
e Cambridge Companion to Business and Human (Riginisrideye Companions to Law

(Cambridge: Cambridge University Press, 2021), 406—27 doi:10.1017/9781108907293.019.
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e 2016 caselhbaser v. Argento@an be used as an example
of bparallel development in arbitration pra&cttae the rst time,
an arbitral tribunaloamed its jurisdiction ovenwaman rights
counterclaim and fountdi@lation oimternational law obligations, in
particular human rights, by the inv@gtoather éective strategy for
honoring human rights considerations suggested by Philippe Sands in
his Separate Opinion in 20Bker Creek v. Astilnat Buman rights
violation by an investor couldch the number idmages awarded
by the tribunal.

Taking into account the novel challenges in your respective

elds of expertise, what would be, in your view, the desirable
and healthy balance betwdmiman rights considerations
and economic regulation in an increasingly globalized,
digitalized, and interconnected world?

In the forthcoming decades, climate change will present us with
challenges that we cannot yet imagine in detalilvelihoods

of millions obeople will change dramatically. In the regions most
aiected by climate change, many people will be dephnized of
livelihoods, leading to devastating humanitarian consequences. To take
more account btiman rights in our globalized world, we matist
ensure that we maintalwiag environment that makes these human
rights possible in thest place. | am convinced that international
investment law could pladgry important role in the future in taking
greater account lfiman rights aspects in international economic
relations. However, despite its potential, international investment law

% d.
% 1d.
2 1d.
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cannot bring about anything that has not previously been initiated by
alegislative or political decision in the host state.

Starting in the 1990s, preambles and spe@visions
of nternational investment agreements increasingly have stated
their state parties’ “right to regulate,” which can be conceptualized
as “an armation oBtates’ authority to act as sovereigns on behalf
of the will othe peoplé? Among therst concerns addressed were
health, labor rights, and dreliving conditioAsIn more recent
international investment agreements, thdyeoisimg connection
between international investment law and such international legal
regimes that relate to sustainable development, responsible business
conduct, and human rights stan&akdewever, there are still
diverging approaches to the inclustefeagénces to human rights.
Most international investment agreements that explicitly mention
human rights are clustered around spEmitracting parties being
involved, particularly the European Union and Gakiaida. might
be on its way to becoming another “Hubr@in rights references”
in international investment agreements, the 2016 Morocco-Nigeria
bilateral investment treaty exemplifying thattrend.

If the right to regulate to aohiether public interests (than those
ofthe investor) is, in this way, mentioned in an international investment

% Steien Hindelang, Patricia Sarah Stobener de Mora, and Niels Lachmann, “Risking the Rule
ofbaw? e Relationship between Substantiveriemé$rotection Standards, Human Rights,

and Sustainable Development,” in August Reinisch and Stephan W. 8Sulélt(ees),

Protection Standards and the Babe(Offord, 2023; online edn, Oxford Academic, 23 Feb.
2023), H ps://doi.org/10.1093/0s0/9780192864581.003.0014, accessed 26 Sept. 2023.
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agreement, especially if not only in the preamble kyeaica
provision, it forms parttdments to be considered when interpreting
the substantive protection standards according to Articleti3d (1) of
Vienne Convention on the Lalredties? Hence, arbitral tribunals
would have to consider it lasitation on the interpretive unfolding
of mternational investment law’s substantive protection standards.
Where international investmergexgents further operationalize
the right to regulate, e.g., byidg what would qualify as unfair
treatment or an indirect expropriation, the balancing process eventually
to be undertaken by arbitral tribunals is pre-structured in even more
detaif® erefore, there is less ridleafions that do not account
appropriately for other human rights or sustainability concerns
and, hence, also reduced the tis&sehing the bondstiod rule
of law?’
If an investment tribunal fails to account intmlahce ddterest
for all #ost state’s human rights or sustainable development obligations,
this would be methodologically unséitnday also creatidsk for
an arbitrary recoguration dhe normative foundationdief rule
oflaw, thereby delegitimizing certain interests pursued in r&gulation.
However, it must be stressed that, while one can be bréical of
outcome in individual cases if the relevant investment tribunals faithfully
follow the methodology provided in public international law, particular
in the Vienne Convention on the Laveafies, there is no issue with

% 1d.
% 1d.
% 1d.
3 1d.
% 1d.
% 1d.
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the normative foundationdhaf rule ofaw?® Such &ritique would

then be dpolitical rather than legal natumevestment tribunals

do not need to address any issue somehow related to the case but only
issues necessary to decide on the admissible claims presented before
it; otherwise, it would risk actiltiga petité?

An analysis §élected decisions by arbitral tribunals where human
rights and sustainable development concerns were at stake shows
that more and morelhbse decisions demonstrate that arbitral
tribunals are mindfullights and obligations stemming from other
international legal regimes, priagebuman rights and other aspects
of bustainable developnfént.is is true also for disputes based on
international investment agreements that do not mention explicitly the
right to regulate and/or rights merests that compete with those
ofimvestor$ While various public interéstsarticular human rights,
have gured in arbitral decisions iemint ways, systemic integration
and harmonious interpretatiobasious legal regimes involved in an
investor-state dispute, as required by the Vienne Convention on the Law
of breaties Article 31(3)(c), are becoming increasingly commonplace
among arbitral tribun&dJore “classical” human rights, such as the
right to life, are more easily and more favorably considered by tribunals
than issues like the righimdijenous peoples and the right to*vater.
Indeed, other scholarship has likewise found that economic and social

40 |d.
4 |d.
42 |d.
43 |d.
4 d.
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rights as well as third-generation human rightaqiayimited role
in investment arbitratit/n.

However, one needs to keep in mind that regarding these rights the
corresponding states’ obligations are anything but clearly established
and, it is to be recalled, that investors are not obliged in the same way
as states, if at all, to protect thglsts, even less if human rights
addressing economic, cultural, and social concerns are iff question.

47 1d.
8 1d.
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“It Seems Clear That Economic
Globalization and Fundamental Rights
Are Indivisible”

Let us rst put the panel discussion into context. One of the
legacies of the adoption of the UDHR is the increasing use
of the human rights discoursee other dominant tendency

of the past half century is the rise of economic globalization
along with transnational business operations. How do you see
the past evolution and current relationship and interactions
between economic globalization and human rights?

» Contextual approach
Against the backdropseferal crises, it seems clear that economic
globalization and fundamental regyletsndivisible. For instance, the
various austerity plans adopted becahseecbnomic crisis that
hit the continent in the 2010s have sartly weakened access to
education, social protection, and even to justice by abolishing legal aid
in some member states.

However, the protectionbmidamental rights against economic
globalization always bedreb-known issue, which the UDHR and
EU seem to have taken intousmtcsince the postwar period because
oftheir belief infaules-based multilateralism.” We have to admit that
the challenges that existed when the UDHR was adopted are no longer
the same as they are today, particularly inteeedigitization and
the accelerationtmddes.
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e United Nations General Assemblgdithe UDHR atene
when it was intended to crefatacinap that guarantees people’s rights
anywhere and at any time, in response to the tragic evemnss in the
half othe twentietbentury.

* Economic rights granted by the UDHR
At rst sight, the text adopted in 1948 seems to dpséoved
position on the relationship between economic globalization and
fundamental rights, as the priority was the need to put an end to war
crimes.

Nevertheless, Artigéi2 othve UDHR ders an interesting prospect
that implements economic rights granted to the citizen by means
ofbocial protection, which is essential to avoid discrifmination.

is article dhe UDHR providespaetaste for the integration

offundamental rights into EU lave Treaty dome ob957, which
created the ECC, was not intended to protect fundamental rights but to
establishéommon market and gradually bring the economic policies
ofthe member states closer together. Only the freduovesrant
are protected in the founding treattibe &U, an approach that had
already been provided by Article ti@ @DHR, which guaranteed
everyone the right to move freely by ledangtey, including his
own, and by allowing him to choose his residencebiathin a

. e beginnings@fonomic regulation through fundamental rights

in the EU
In the silence tife founding treaties, the CJEC took over by stating,
onlthe one hand, that it ensures respect for fundamental human

1 CJEC, Judgementia® November 2008/erner Mangold v Rudiger ,Hetim4/04,
ECLI:EU:C:2005:709, § 65.
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right§ and, on the other hand, that respect for fundamental rights
is an integral part tfe general principlegbflaw. Furthermore,

the court added an important reference to international human rights
instruments because member statestitutional traditions did not
provide #duocient guidance to determine the contiet géneral
principles diU law.

Building on this, the EU adopted the Chattier Bindamental
Social RightsWiorkers in 1989, which can be compared to Articles 22
and 23 dive UDHR that enshrines the prerequidiesrefationship
between economic globalization and fundamental rights within the EU
legal order.

With the advent thfe European Union created by the Maastricht
Treaty in 1992, the EU saw the need to have its own catalog
of fundamental rights. For this purpose, the Chéuedamental
Rights (hereinar the “Charter”) was proclaimed in 2000, which
became binding with the entry into fothe afsbon Treaty in 2009
on 1 December 2009, and gave intleevatue as primary legislation
under Articl® (1) TEU.

Is text rearms, drawing on both the constitutional traditions
and the obligationsithe member states bound by international
conventions, the economic rights enshrinddiitie & named
“Solidarity which include the right to social security, consumer
protection, collective bargaining rights and, more generally, workers
rights.

il

2 CJEC, Judgementkti? November 196%rich Stauder v Cityddiin, C-29/69,
ECLI:EU:C:1969:57, 8§ 7.

3 CJEC, JudgementidfDecember 1970ternationale Handelsgesellstita v Einfuhr- und
Vorratsstelle fir Getreide vyarhe) C-11/70, ECLI:EU:C:1970:114, § 2.

4 CJEC, JudgementdfMay 1974). Nold, Kohlen- und Béayrst@handlung v Commission des
Communautés européedm®33, ECLI:EU:C:1974:51, §12.
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» Conclusion
To sum up, the postwar period has shown that economic globalization
cannot take place independenbyrofin rights guarantees.

While the UDHR spearheaded this initiative, the EU also brought
human rights closer to its purely economic concept, which is still
protected by the freedom to condmcsiaessas fundamental right.

e whole point tfis interaction is to make fundamental rights
that did not necessarily provide for an economic approach to coincide
with the needs biir time. For this purpose, the Charter and ECHR
seem to be useful to the case launbyeaassertive immersion
ofbuman rights into economic regulation.

Focusing now on the legislation and rulenge what are

the advantages and drawbacks if human rights aspects are
introduced into economic regulation? Is there any need for
interaction between human rights and international economic
regulation and, if so, what type and intensity of interaction
would be desirable in your respectiglels of expertise?

» Contextual approach
Globalization has led to the intrusidmterhational law into the
relationship between the regulatory space and the economic area, owing
in particular to the establishmeimuttinational rms in developing
countries, which have requirdmiramum level dgrotection,
bringing together the rights to which every human being can enjoy on
atransnational scale.

For these reasons, the Charter seems to have the advantage
of guaranteeing the protectiotmdividuals in the exercistheir

5 Article 16 dhe Charter.
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work, thus @ering social stability resulting from an economic regulation
that respects human rights by protecting citizens from inequalities.

» Balance between economic rigintedrto companies and human

rights

e interaction between human rights and economic regulation must
be understood as closely as |[gosstvder to strikd@ance between
fundamental rights and economic development.

at balance is an important issue since the interference

offundamental rights for individoalst not hinder the person who
benets from the freedom to condumisaness in Article 16iod
Chartef.Indeed, even though the wordiBgtiafeb6 may seem less
impactful than other fundamental rights,aélscde for structuring
the internal market and remajpagerful and useful freedom that
has #@ecisive iruence on economic initiative at the héartlefal
system.

For example, the CJEC recognized that the ex@rciaerafhts
in order to inducabampany to concludéeadlective agreement could
be contrary to the freedorbstéblishment if it was likely to dissuade
abompany from doing’so.

is is an example that shows that the fundamental rights reserved

for individuals are not likely to apply systematically to economic
regulation. lkineans that the way that fundamental rights apply to
economic regulation must not lead to human rights necessarily taking
precedence over economic freedontBazea principle” but must

& Dubout, E., “Qui est le sujet des droits de laXdbarfétre universel a I'&tre relationnel” in
lliopolou Penot, A. et Xenou, L. (dir.), La charte des droits fondamentaux, source de renouveau
constitutionnel européen?, léodd{Bruxelles, Bruylant, 2020), 279-96.

7 CJEC, JudgementhdfDecember 200iternational Transport Workers’ Federation et Finnish
Seamen’s Union v Viking Line ABP and OU Viking Ci48%65ti ECLI:EU:C:2007:772 § 88.
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result from proportionality check. In that regard, according to the
se'led case lawtbé court, the principlepobportionality requires

that acts diie EU institutions be appropriate'fainang the legitimate
objectives pursued by the leigislat issue and do not exceed the
limits oftvhat is appropriate and necessary in order to achieve those
objectives.

. e convergencepobtection aslguarantee ¢froportionate
interaction

On the other hand, the interaction betineean rights and regulation

should be universally understood to avoid disparities eéctitie e

protection dindividuals and companies, especially as this could have

abegative impact on business competitiveness if human rights are

applied dierently in dierent statés.

On this point, the European Union fasegoa challenge with its
accession to the ECHR, which evokes the need for convergence in the
practice dundamental rights, something that has not been self-evident
in recent years. However, Article 528 Gharter already provides
almechanism for cooperation between the two legal systems when the
rights guaranteed by the Charter correspond to those provided by the
ECHR?

erefore, we can be optimistiatethe progressive harmonization
offundamental rights in Europe, which seems to be on the right track in

8 CJEU, Judgment®fiuly 201® on Chemical Limited v Secrefaateofor Transport
C-343/09, ECLI:EU:C:2010:41%

¢ Fatin-Rouge Stefanini, M., Gay, L. &Nédaet, A., “Débats et discussions’biodcié de

la norme juridiquetétlition (Bruxelles, Bruylant, 2012), 331-45.

10 Tiniére, R. et Vial, C., “Section 4 - L'artioudas protections” in Manuel de droit de I'Union
européenne des droits fondamentaéditian (Bruxelles, Bruylant, 2023), 335—65.
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view ottne resumption bégotiations, and which would sogmitly
facilitate the interactionbobnomic regulation with human rights as
part ofakingle approach.

Let us turn now to the application and enforcement of legal
rules. Both domestic and international forums, such as the
WTO, ISDS, or the European institutions, are increasingly
expected to take inte@unt human rights considerations

in their decision-making processes. What are the tools
of domestic and international procedural law used in the
enforcement of human rights? What are the limits of human
rights considerations in these cases?

» Contextual approach

Such instruments like the UDHR seems to have sepesgras a
framework and inspired all fundamental rights texts, including
the Charter, which can be seerbassttutional rather than an
international instrument regarding the value that Article 6 (1) TEU
conferred him.

If sometimes it is asserted that the CJEU is not very open to
international human right instruments, the UDHR seems to be an
exceptiok because it played an important role that led the court from
time to time to quote directly the UDHR.

11 Allan Rosas, “e Charter and Universal Human Rights Instruments” in Peers, S., Hervey, T.,
Kenner, J., Ward, Ae EU Charteriaindamental Rigt#sd edition, Beck Nomos Hart, 2021,
1757-71.

2. CJEC, Judgementta® October 197Roland Rutili v Ministre de I'Inter@a6/7,
ECLI:EU:C:1975:137, § 32.
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» Application dhe Charter

e limits dbircumstances in which the Charter is applicable are
set in Article 51 bfe Charte® Pursuant Article 51 (1), thedd
of Application concermstitutions, bodiespaes, and agencies and
ensures that all EU measures are to be interpreted in conformity with
the fundamental rights as set in the Charter. Moreover, member states
are to comply with the Charter whenever they are implementing EU
law* under the Article 51 (Ltné Chartel®

Nevertheless, it happens that the court has applied the Charter
in situations, which do not necessarnigtitute an implementation
ofnion law but without extending EU competences. For example, this
was the case with the requiremthr& pfinciple dgoondiscrimination
guaranteed by Article 21 (1), which did not fall within the #neope of
2000/78/EC directive on the general framework for equal treatment
in employment and occupatfon.

» Tools granted to companies through competition law

It emerges that in regulatory sectors where the EU has completely
determined the way in which member states must act, the Charter
displaced national fundamental fights.

1 Picod, F., “Article 51. - Champ d’application” in Picod, F. et al. (dir.), Charte des droits

fondamentaux de I'Union européenne, 3e édition (Bruxelles, Bruylant, 2023), 1313-40.

14 CJEC, JudgementdfJuly 1988jinétheque SA and others v Fédération nationale des cinémas
ancajsC-61/84, ECLI:EU:C:1985:329, § 26.

15 CJEU, Judgementldf February 2018klagaren v Hans Akerberg Fra@s8ai/10,

ECLI:EU:C:2013:105, § 18.

16 CJEU, Judgementb®flanuary 20Bkda Kiiclikdeveci v Swedex GmbH &CEbHGY,

ECLI:EU:C:2010:21, § 22-26.

7 CJEU, Judgmentt®® February 201Stefano Melloni v Ministerio FiSe299/11,

ECLI:EU:C:2013:107, § 25.
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In terms oBconomic regulation, competition law seems to be
abood example thateys guarantees to undertakings through the
Charter odbundamental RigHter the ECHRdue to the legalization
of lEuropean competition law. For instance, the presumption
of mnocence, which igeneral principle lwhion law and set out
in Article 48 (1) dhe Charter &Fundamental Rights, applies to
competition proceedings insofaheg are likely to result in the
imposition obnes or periodic penalty payments.

is explains the standards that are more demanding given the
quasi-criminal natureBll competition I&vand the necessity to
strike dalance between competition rules based on the protection
of bBconomic public policy anglogency, on the one hand, and the
protection diine rights dhe defense, on the other.

 Member States’ inability to invoke the ArticléhvélGifarter
Nevertheless, if the Commissiontilesetionary power” to decide
whether to act againBteanber state on the badstafie 258 TFEU,

the possible importancpexfuniary penalties at the eppboéedings
based on Articles 258 and 260 TFEU may raise the gbstibarof

it does not confepassible “penal” characie the said proceedings.
Such an observation opens up the debate as to imeetber atate
could invoke Article 41tlmé Charter but the court did not assimilate
members states ttparson” within the meanindpdicle 41 dihe
Charter.

18 General Court, JudgemehilbfSeneral Court, 15 June 20@@lcomm Inc v EU Commission
T-235/18, ECLI:EU:T:2022:358, § 158.

1% ECHR, Judgement®df September 20ALblenarini Diagnostics v, Italy¢i3509/08,42.

2 CJEU, JudgementdMNovember 200N v CommissiGr89/11 P, ECLI:EU:C:2012:738,

8§ 73.
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More recently, the General CodteoEU estimate that Venezuela
does not enjoy the right to be heatelged by Article 41, considering
it applies to individual measures taken adgmrnstraand cannot
be invoked in the contextiw adoption dheasures general
application such as European regufation.

Such an approach shows that, while the Crexti®ey protects
human rights and regulates the econaewyng guarantees to
companies at the same time, there is still room for progress by giving
the invocable natureboficle 41 dhe Charter to member states or
other entities falling under EU4aw.

Taking into account the novel challenges in your respective

elds of expertise, what would be, in your view, the desirable
and healthy balance betwdmiman rights considerations
and economic regulation in an increasingly globalized,
digitalized, and interconnected world?

» Data protection agaarantee to individuals fundamental rights
UDHR has not been able to keep up with the digital challenges
of baken into account its age. Meanwhile, and just to mention the
latest achievements, the EU Parliament and Council adopted “GDPR”
regulation in 2016, which provides that any person in the Union
whose personal data are processed is protected in accordance with
Article 8 oflhe Charter and Article 16 TFEU, which deals with rights
data personal protection. Aglaf 2nd, 2023, the Digital Markets

Act (DMA) aims to prevent from the anticompetitive pradhees of

21 Judgement BU General Court, 13 Septen2023, Bolivarian Republiveriezuela v

Council ofihve European Union, T-65/18 RENV, ECLI:EU:T:2023:529, § 44.

22 Kecsmar, K., “Les Etats membres sont-ils des sujets de droit privilégiés ou mal aimés en droit
de I'Unior®” in Blumann, C. et Picod, F. (dir.), Annuaire de droit de I'Union européenne 2022, 1e
édition (Paris, Editions Panthéon-Assas, 2024), 1313-40.
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internet giants and correct the imbalartbesr afomination dhe
European digital market.

Once again, in order to befiem this protection under Article 8
ofthe Charter, data processing must take place in the Union; it must be
linked to the supplyefods or services to that person in the Union;
it must be linked to the analydismbperson’s behavior in the Union.

e CJEU has also taken action against EU citizens, notably when
it ruled that the obligation for communication services to store data
according to an EC directive was contrary to the €hattalso
with alecision, which ruled against national legislation requiring
undiTerentiated storagdyaftadaté’.

At the same time, the CJEU develdgiexhg protection biir
data regarding worldwide exchange. For instance, it was considered one
time for Canaé&eand two times that for the t98#at they do not
have the same standardisataf protection as the European Union,
which means that data transfers to those countries were prevented on
the grounds diftizen privacy protected by ArticldhedCharter.

Such decision shows the extent to which the balance between
fundamental rights and the aligiige needs to be understood
restrictively, even if we have to bear in mindatvaness e
European Union.

2 CJEU, Judgmen®ohpril 201Digital Rights Ireland Ltd v Minister for Communications, Marine
and Natural Resources and Others and Karntner Landesregierulareti@tbesC-293/12

and C-594/12, ECLI:EU:C:2014:238, § 65.

24 CJEU, JudgemendtfDecember 20T@leSverige AB v Post- och telestyrelsen and Secretary
ofBtate for the Home Department v Tom Watson a@ePO&igss ECLI:EU:C:2016:970 § 125.

% CJEU Case opinion, 26 July BNR;Canadd/15, ECLI:EU:C:2017:592, § 232.

26 CJEU, Judgementh6éfJuly 2020ata Protection Commissioner v Facebook Ireland Ltd and
Maximillian Schrei®s311/18, ECLI:EU:C:2020:559, § 170.
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« Consumer protection regarding economic globalization
Another important aspedbef digital age is the consumer proféction
against companies’ behavior, which is at thetheadrafc regulation
through fundamental rights, in addition to being an objetive of
internal market and guaranteed by Articléh@8Ctfarter.

On this point, the General Court has responded tthsiliemge
by condemning the new forntsbakive behavior observable in the
digital economy aboubase in whichbaajor digital platform had
abused its dominant position by favoring its own comparator over
competing product comparat®rs.

Always on this topigatdtforms that contribute to the globalization
of the economy, the CJEU has recognized “the right to'lea,forgo
ironically mentioning not less than 15 times the tiserepplicant
having fought for being “forgn™® without explicitly enshrining it
but based on the right to privacy and data protection protected by the
Charter.

ese examples demonstrate the crogseature dlindamental
rights and their ability to be easitydinced into digital issues, which
is why the Charter ised to be one tbfe tools mobilized tod
abproportionality in the apprehensiothe$e new issues and the
protection dbuman rights at least at EU level.

27 llieva, M., “Chapitre | - dlanation progressive des droits fondamentaux en matiére de
protection des consommateurs” in La protéei@onsommateurs et les droits fondamentaux
dans I'Union européenne, le édition, Bruxelles, Bruylant, 2021, 81-134.

2 General Court thfe EU, Judgmenti®fNovember 20Z3¢ogle LLC, formerly Google Inc. and
Alphabet, Inc. v European Compmiisgi@il7, ECLI:EU:T:2021:763, § 703.

2 CJEU, Judgmenttiid May 2014500gle Spain SL and Google Inc. v Agencia Espafiola de
Proteccion de Datos (AEPD) and Mario Costejg Gelt¥hi2zZECLI:EU:C:2014:317, § 2, 14,

15, 23, 47, 65, 91 or 97.
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“Sustainable Development Beyond
Economic Prosperity”

Let us rst put the panel discussion into context. One of the
legacies of the adoption of the UDHR is the increasing use
of the human rights discoursee other dominant tendency

of the past half century is the rise of economic globalization
along with transnational business operations. How do you see
the past evolution and current relationship and interactions
between economic globalization and human rights?

e two regimes mternational law, or international governance,
on human rights and economic globalization, respectively, started at
around the same timesathe Il World War with however varying
focuses and priorities. But the discuseachasther regime, as well
as the aention being paid to each other’s development, also started at
the same time. For example, there are explicit exceptional clauses undel
the original GA agreement 1947 allowing states to take measures to
protect public morals, human life or health, and public order. Arguably,
recognizing international human rights norms in this way would help to
dispel some thfe perceived drawbacHsadk liberalizationwiould
also enable states to comply with both their human rights obligations
and their WTO commitmentsis is what happened at the beginning.
However, the world, our lifestyle, the climate, the political dynamics
have been through sigaint and critical changes in the last seventy
years. We moved away from somedaldlties, and we started facing
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new challenges, expectedly or unexpectedly. Howeveguihe di

part is that the laws that launched in 1949 have not been changed;
consequently, the question becomes whether the current normative
frameworks for economic integration rematiesu or éective for

the new and current world we are dealing with.

Focusing now on the legislation and rulenge what are

the advantages and drawbacks if human rights aspects are
introduced into economic regulation? Is there any need for
interaction between human rights and international economic
regulation and, if so, what type and intensity of interaction
would be desirable in your respectiglels of expertise?

e interaction between humghts and international economic
regulation iskmust. ere are, nevertheless, two gusalpthis
“must”: rst, it does not refer to the whole entitisgyrafman rights
that have been recognized under the UDHR but those that are involved
and impacted during the economic integration process. Second, the
policy design around this “must’bRiofate importance.is refers
to the questionstadw we should introduce or add such human right
elements into the current traderamestment regimes, and to what
extent should we do so.

In the trade domain, pressing needs as well as challenges have
already appeared in tieéds opublic health, cultural heritage, labor
standards, gender equalitgl, indigenous interestsere have been
initiatives and negotiations on thesemsat various forums but
progress at the “major player,” such as the WTO, remain minimum.
In terms ofihe oo cial treaty language, tbeial recognition tbie
abovementioned elements is “preamble-only” and, in most cases, is
incorporated into the so-called exception claisés. as | address
it, an “unhealthy regulatory exercise” that unfortunately places
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economic integration and human right protection on the opposite
side conceptually: states’ actions in protection of, for example, public
health or indigenous interests, would most probably intervene the trade
liberalization process and caicdlammodated only under the current
system as an exception to trade liberalizagioight question to be

asked should be: how could we anticipate states’ actions that can strike
the balance between both policy values?

Let us turn now to the application and enforcement of legal
rules. Both domestic and international forums, such as the
WTO, ISDS, or the European institutions are increasingly
expected to take inte@unt human rights considerations

in their decision-making processes. What are the tools
of domestic and international procedural law used in the
enforcement of human rights? What are the limits of human
rights considerations in these cases?

Rule application and enforceraemtheavily dependent upon the
related judicial mechanism available under the respective regime.
As we look at the disputdesaent mechanism at the WTO, direct
application dither international treaties and/or conventions is very
limited, which is mainly used as an interpretative tool in clarifying the
meaning dTO rules. In other words, there is no direct application

of lhuman rights norms, the enforcememihimh is therefore
“squeezed” into the exceptional clauses that might be used to justify
states’ violation whde obligations for the listed purposes and aims,
inter alia, public moral, public heaithenvironment protection, etc.

As lawyers, we would all appreciate the demanding liability arising out
ofthe so-called “burdenpadof,” as well as the restrictive interpretative
approach under the exception clause.
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e situation is tBrent at the ISDS where protectitne oight
offoreign investors is at the centiee oégulatory focus. International
instruments on human rights aendabled to the arbitral panels.
However, due to the ad hoc nattine 6$DS, it is also netigprise
that there is no consistent judicial approach in this regard, to date.

A number dbols have been used so far in the caselaw, which are
mainly based on the interpretation rules as enclosed in Article 31 and
32 VCLT. e dorts and'a&mpts to take into account various human
right considerationgdhus obvious but with sigant limits.

What are the limits then? To start with, the trade and investment
regime do not havedstient substantive human right rights and
obligations provided in the treaty tegte are some but not enough
and they are protected as exceptions and exceptionsnornie
guestion becomes onddlying to the cases the vast béxigtirig
human right instruments.

e concerns are thusedent: it is lross-regime application
between two sessionpudilic international law. Bear in mind that
most othe adjudicators, the WTO disputéesgent and ISDS, have
regime- or treaty-spexjurisdictions only. In other words, there are
inherent adjudicatory boundaridsuioran rights consideration under
international economic regimes awithér words, it is very much up
to debate whether the adjudicators have the right to apply international
laws outside the regime they are based.

Taking into account the novel challenges in your respective

elds of expertise, what would be, in your view, the desirable
and healthy balance betwdmman rights considerations
and economic regulation in an increasingly globalized,
digitalized and interconnected world?
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To start with, the world has changed and has never stopped changing.
We are facing plentyoofel challenges compared to what we were
facing éeecade ago: climate changes, cultural heritage, labor standards,
just to namefaw othem. ese maers are discussed everywhere
nowadays in our life, but that was surely not the case ten years ago, al
least not to the same extent as today.

A desirable and healthy baland# dscalt thing to propose. Any
proposal will be made based on research and data, but only operation
and experience will be abteltas whether it the proposal was the
correct. In my view, sudbakance can only be drawn on the basis
ofhigh transparency and widesahation in policy designe point
oftbeparture, conceptually, should be actions in pitmsitaiection
of human rights, and it should natdmesidered inherently as an
obstacle to economic integratidm.decause our goab@inomic
integration and globalization nowadays is not simply “more trade, more
investment, more wealth creation”; instead, we want more sustainability
in our economic development. Such sustainability should not only
enrich us with prosperity—and not just our own prosperity, but also
prosperity throughout our culture, for our next generation, for our
globe, and for peopldiaerent genders, races, and beliefs.
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